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ACCOMMODATION PAPER 


§30. Rights of innocent holder of cor- 
porate paper. 


A bank which discounts notes bearing the 
indorsement of a corporation by its presi- 
dent, without notice that the indorsement 
was made for accommodation, may recover 
on the notes against the corporation. Chase 
National Bank v. Rosenbaum, 254 N. Y. 
Supp. 593. 49 B. L. J. 247. 


AGENTS 
Liability of agent making loan. 

Where an investment company, loaning 
money for a customer on mortgage security, 
neglects to inform the customer of the mort- 
gagor’s default in interest payments, but 
pays the interest itself for a period of three 
years, it will be liable to the customer for 
the loss sustained in his investment. Colo- 
rado Investment & Realty Co. v. Stubbs, 
Col., 12 Pac. Rep. (2d) 351. 4B. L. J. 
1044, 

ALTERED PAPER 


§71. Liability of drawee to drawer. 


An illiterate depositor, who could read 
figures but not writing, signed checks pre- 
pared by his dishonest clerk filled in for the 
correct amount in figures and for a larger 
amount in writing. The clerk raised the 
figures, cashed the checks and pocketed the 
difference. It was held that the depositor, 
by his negligence, precluded himself from 
holding his bank liable. Weiner v. Chase 
National Bank, 253 N. Y. Supp. 203. 49 
B. L. J. 9. 


ATTACHMENT, GARNISHMENT AND 
EXECUTION 


§92. Property subject to garnishment. 


A person cashed a worthless check at a 
bank and then deposited part of the pro- 
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ceeds in another bank for the purpose of 
having this bank transmit it by wire to a 
bank in another city. After the wire was 
sent the first bank, having discovered the 
check to be worthless, requested the second 
bank to countermand its directions to the 
bank in the other city. The directions had 
already been followed, however, and credit 
given to the depositor. It was held that the 
first bank could not garnish the deposit in 
the second bank as the latter’s control over 
the fund ceased upon the sending of the 
telegram transferring the funds. Hepler 
State Bank v. Cox, Kans., 3 Pac. Rep. (2d) 
468. 49 B. L. J. 130. 


BANKING 


Enjoining use of name. 


A bank will not be permitted to enjoin 
another bank from using a somewhat similar 
name where the banks operate in different 
localities so that there is no substantial 
competition between them and where no 
reasonable probability of injury is shown 
by the complaining bank. Bank of Arizona 
vy. Arizona Central Bank, 11 Pac. Rep. (2d) 
963. 49 B. L. J. 861. 


§112. Bank examinations. 


A bank examiner and the sureties on his 
official bond will not be held liable to a 
depositor because the examinations made 
by the examiner failed to disclose the in- 
solvency of the bank, which could have been 
discovered only through a complete audit. 
of the books of the bank. State v. Turner, 
Mo., 42 S. W. Rep. 594. 49 B. L. J. 749. 
§113. Banking powers. 

Letters written by two banks, each stating 
that the bank signing the letter agrees to 
purchase a specified amount of warrants of 
irrigation districts issued in payment of 
work to be done by a contractor, upon the 
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understanding that the other bank will 
handle a similar amount of the warrants, 
constitute contracts to purchase warrants 
and not contracts of guaranty, and such 
contracts are within the powers of the banks 
and are valid. Southern Surety Co. v. Bank 
of Lassen County, Cal., 4 Pac. Rep. (2d) 
952. 49 B. L. J. 335. 


§ 114.—Borrowing money. 

With the consent of the bank commissioner, 
in charge of a bank for which no receiver 
has been appointed, the directors may bor- 
row money from the United States Recon- 
struction Finance Corporation for business 
purposes and pledge the bank’s assets as se- 
curity. Martin v. Citizens’ Bank, Kans., 8 
Pac. Rep. (2d) 81. 49 B. L. J. 360. 


§ 115.—Practicing law. 

The right to practice law is an exclusive 
valuable privilege and an attorney may, on 
behalf of himself and all other attorneys 
similarly situated, secure an injunction re- 
straining a corporation and its agents and 
servants from unlawfully engaging in legal 
practice. Dworken v. Apartment House 
Owners’ Association, Ohio, 176 N. E. Rep. 
577. 49 B. L. J. 39. 


§ 116.—Acting as guarantor. 

A bank eashier has no authority to bind 
the bank on a guaranty of payment of a 
merchant’s debt; nor has the bank itself 
such authority. And a bank will not be 
held liable on a guaranty of this character 
unless it appears that the bank has received 
and appropriated to itself the benefits aris- 
ing out of the transaction. Hutchinson 
Wholesale Grocery Co. v. Hudson State 
Bank, Kans., 11 Pac. Rep. (2d) 277. 49 
B. L. J. 884. 


§120. Changing place of business. 

Under the New York Banking Law the 
superintendent of banks may authorize the 
change in location of any place where the 
business of a savings bank is conducted, 
including a branch office acquired by the 
bank by merger. Lincoln Savings Bank v. 
Broderick, 251 N. Y. Supp. 762. 49 B. L. 
J. 120. 

BANKRUPTCY 


Powers and obligations of banking superin- 
tendent. 

A banking superintendent does not be- 
come personally liable for delay in closing 
a financially weak bank except where he 
has been guilty of willful wrong. Fidelity 
& Casualty Co. v. Brightman, 52 Fed. Rep. 
(2d) 161. 49 B. L. J. 182. 


Under the laws of New York, the super- 
intendent of banks has no authority to pur- 


chase, for the benefit of the creditors of a 
failed bank, securities held by the bank as 
collateral for loans. The functions of the 
superintendent are to conserve the assets of 
the bank and to liquidate, not to engage in 
business in an attempt to recoup the bank’s 
losses. In re Broderick; In re State Bank 
of Canastota, 253 N. Y. Supp. 28. 49 B. 
L. J. 74. 


A state superintendent of banks owes no 
particular duty to stockholders of a failed 
bank, for the violation of which they’ can 
seek redress in a suit brought by them as 
individuals. Walker v. Broderick, 252 N. 
Y. Supp. 559. 49 B. L. J. 151. 


Under the New York Banking Law the 
superintendent of banking must mail a 
notice of the liquidation of a bank to one 
who appears on the bank’s books as a de- 
positor, even though the bank has no record 
of his address, in order to cut off his rights 
as a claimant. Societa Principessa, etce., 
Ine., v. Broderick, 257 N. Y. Supp. 726. 
49 B. L. J. 1037. 


A state banking commissioner has power 
to appoint counsel to act in the liquidation 
of a bank but he has no power, under the 
Arkansas statutes, Crawford & Moses Digest, 
§ 723, to employ counsel for a period of 
three years at a stipulated compensation. 
Such a contract is not binding unless ap- 
proved by the court. Taylor v. Moose, Ark., 
49 S. W. Rep. (2d) 1043. 49 B. L. J. 1020. 


§122. Appointment of receiver. 

Depositors of a bank, threatened with a 
receivership who, in order to avoid a loss 
consequent upon a liquidation of the bank’s 
affairs, sign an agreement whereby they 
agree to relinquish 50 per cent. of their 
respective deposits in order to enable the 
bank to reopen, do not thereby renounce 
all claim against the other assets of the 
bank. Such depositors are entitled to the 
appointment of a receiver upon the transfer 
of the bank’s assets to another bank. Griffin 
v. Allendale Bank, S. C., 158 S. E. Rep. 
813. 49 B. L. J. 161. 


Application for removal of receiver. 


Where an application is made under the 
North Dakota statute by the depositors of 
a bank for a transfer of the assets of the 
bank from the receiver to a committee 
elected by the depositors to liquidate the 
affairs of the bank and it appears that 
some of the depositors signed in a repre- 
sentative capacity, it must be shown that 
they had authority to bind those whom 
they claimed to represent. The application 
is not binding until approved by the court, 
and it should be denied if signatures are 
withdrawn from the application prior to the 
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court’s approval, if such withdrawal leaves 
less than eighty per cent. of the deposits 
represented. State v. Farmers’ Bank, N. D., 
238 N. W. Rep. 122. 49 B. L. J. 498. 


§ 130. Priorities among creditors. 


Under 26 U. S. Code, §109,. where the 
United States receives a certified check in 
payment of taxes, it has a lien on the assets 
of the certifying bank for the amount of the 
check. Cuesta Rey & Co. v. Newsome, Fla., 
136 So. Rep. 551. 49 B. L. J. 598. 


Where, at the time of a bank’s failure, it 
has in its possession the proceeds of 
traveler’s checks, which it has sold as the 
agent of an express company, the latter is 
entitled to a preference in payment over 
the other creditors of the bank. American 
Express Oo. v. Cochrane, Fla., 137 So. Rep. 
696. 49 B. L. J. 227. 


Damages resulting from the wrongful act 
of a receiver of a national bank in defend- 
ing an unlawful attachment constitutes a 
part of the operating expenses of the re- 
ceiver and are entitled to priority in pay- 
ment over the general creditors. Bereth 
v. Sparks, 51 Fed. Rep. (2d) 441. 49 B. L. 
J. 684. 


§ 131.—Depositors. 


Where the payee of a check deposits it in 
a bank on the day before the bank’s in- 
solvency and the bank forwards the check 
for collection to the Federal Reserve Bank 
and the latter applies the proceeds of the 
check to a deficit of the failed bank, the 
payee is not entitled to a preference in 
payment over other depositors of the failed 
bank. Broderick v. Maged, 254 N. Y. 
Supp. 569. 49 B. L. J. 224. 


Where a draft is deposited in a bank, the 
deposit slip reciting that the bank acts 
“only as the depositor’s collecting agent,” 
and the depositor is permitted to draw 
against the deposit and the draft is collected 
after the bank’s failure, the depositor is 
entitled to preference in payment as to the 
balance. Love v. Kraft-Phenix Cheese Corp., 
Miss., 139 So. Rep. 393. 49 B. L. J. 479. 


Church funds deposited in a checking ac- 
count in the name of the person who col- 
lected them for the church are not entitled 
to a preference over other depositors or 
creditors upon the failure of the bank. 
Love, Superintendent of Banks, v. Bank of 
Collins, Miss., 137 So. Rep. 791. 49 B. L. 
J. 93. 


Where a depositor delivers certificates of 
deposit to the cashier of a bank, directing 
him to purchase bonds, and the amount of 
the certificates is placed to the depositor’s 
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general credit with his knowledge, the de- 
positor is not a preferred creditor in the 
event that the bank fails before the bonds 
are delivered. In re North Missouri Trust 
Co. of Mexico, Mo.; Mattes v. Cantley, 
Mo., 39 S. W. Rep. (2d) 412. 49 BL. J. 
141, 


Where a bank receives a check for collec- 
tion subject to “actual receipt of final pay- 
ment” and fails before the check is collected, 
the money collected thereon by the super- 
intendent of banks will belong to the de- 
positor. In re Vavoudis, 252 N. Y. Supp. 
779. 49 B. L. J. 166. 


Where a bank received a check for col- 
lection merely, agreeing to collect the pro- 
ceeds, pay an indebtedness of the payee to 
an estate of which an officer of the bank 
was trustee, and deliver the balance to the 
payee, the bank did not take title to the 
check and the property in the check and its 
proceeds remained in the payee. But where 
the bank failed before it received the pro- 
ceeds and a correspondent set off the pro- 
ceeds against the collecting bank’s debt to 
it the payee was not entitled to a prefer- 
ence in payment for the reason that the 
assets of the insolvent bank coming into the 
hands of the receiver were not increased by 
the transaction. Sanders v. Stevens, 51 Fed. 
Rep. (2d) 743. 49 B. L. J. 610. 


An insurance company directed a bank in 
which it kept a deposit to transfer $2,400 
by telegraph to the company’s credit in the 
bank’s St. Louis correspondent. The bank 
sent the necessary telegram but the transfer 
of credit was not made because of the in- 
sufficiency of the bank’s deposit with the 
correspondent. On the failure of the bank 
it was held that the insurance company 
was a preferred creditor. The relation of 
debtor and creditor terminated upon the 
bank’s agreement to make the transfer and 
from then on the bank held the funds as 
trustee for the insurance company. Black- 
shaw v. French, Mo., 45 S. W. Rep. (2d) 
916. 49 B. L. J. 676. 


The plaintiff deposited with his bank cash 
and checks indorsed in blank and the de- 
posit was credited on his pass book and on 
the books of the bank. The superintendent 
of banks took charge of the bank before 
the checks were collected and collected them. 
It was held that the deposit was not one for 
collection merely but that title to the checks 
passed to the bank and therefore the plain- 
tiff was not entitled to a preference in pay- 
ment out of the assets of the bank. Smith 
& Setron Printing Co. v. State, Court of 
Appeals of Ohio, 178 N. E. Rep. 211. 49 
B. L. J. 483. 
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Deposits made by a trustee in bankruptcy 
in a bank are not entitled to a preference 
upon the failure of the bank either as 
special deposits or as “debts due the United 
States” under 31 U. S. Code, §$191, 193. 
Surprise v. First Trust & Savings Bank of 
Hammond, Ind., 180 N. E. Rep. 926. 49 
B. L. J. 987. 


The North Dakota statute, Laws of 1932, 
chap. 200, section 16, giving a preference 
to funds deposited by the receiver of an 
insolvent bank in a bank which afterwards 
becomes insolvent, does not apply to funds 
deposited by the receiver of an insolvent 
national bank. Intlehouse v. Baird, N. D., 
242 N. W. Rep. 427. 49 B. L. J. 888. 


The proceeds of a Veteran’s Bureau check, 
deposited in a bank, are entitled to a prefer- 
ence in payment upon the failure of the 
bank under 38 U. S. Code, section 618, pro- 
viding that payments to veterans or their 
dependents shall not be subject to attach- 
ment, levy or seizure. Ramisch v. Fulton, 
Superintendent of Banks, Ohio, 180 N. E. 
Rep. 735. 49 B. L. J. 983. 


One who deposits money in a bank at a 
time when the bank, to the knowledge of its 
officers, is hopelessly insolvent, is entitled to 
a preference in payment on the failure of 
the bank. Turner v. Farmers’ Exchange 
Bank of Gallatin, Mo., 45 S. W. Rep. (2d) 
1084. 49 B. L. J. 486. 


An instrument executed by a trust com- 
pany providing that the company holds a 
deposit in trust for specified beneficiaries is 
effectual to create an express trust entitling 
the beneficiaries to priority in payment upon 
the failure of the bank, although the funds 
were already on deposit in the bank at the 
time of the execution of the agreement. 
Grossman v. Taylor, State Bank Commis- 
sioner, Ark., 46 S. W. Rep. (2d) 13. 49 
B. L. J. 1047. 


Effect of paster on check deposited for 
collection. 

Where the drawer of a draft, payable to 
a bank, deposits it in the bank with an 
attached paster reading that the draft is 
not to be treated as a deposit and that the 
proceeds are to be paid to the drawer and 
not commingled with the funds of the bank, 
the bank remains a bailee of the proceeds 
even after they have been mingled with the 
bank’s funds and credited to the drawer’s 
account; if the bank fails while the proceeds 
are still in its hands the drawer of the 
draft is entitled to payment in full. In re 
Bank of United States—Application of 
International Milling Co., N. Y. Court of 
Appeals, April 26, 1932. 49 B. L..J. 643. 


§ 132.—Special deposits. 


Money deposited regularly for the purpose 
of meeting the depositor’s pay roll, the bank 
receiving $1 per $1,000 for handling the 
account, constitutes a special deposit and 
the depositor is entitled to payment in full 
as a preferred creditor. Central Coal & 
Coke Company v. State Bank, Mo., 44 S. 
W. Rep. (2d) 188. 49 B. L. J. 570. 


Where a person delivers a check to the 
officer in charge of a bank and instructs 
him to remit the amount to a creditor to 
whom he owes that sum, the deposit con- 
stitutes a trust fund and the depositor is 
entitled to payment in full on the failure 
of the bank. State ex rel. Sorensen v. State 
Bank, Neb., 240 N. W. Rep. 925. 49 B. L. 
J. 590. 


A deposit made in a bank under an escrow 
agreement directing the bank to disburse 
the fund in accordance with the terms of 
an arbitration award is a deposit for a 
specific purpose and is entitled to prefer- 
ence upon the insolvency of the bank. Par- 
ker v. Central Bank & Trust Co., N. C., 162 
S. E. Rep. 564. 49 B. L. J. 409. 


A widow depos.ted assets of the estate of 
her deceased husband with the trust depart- 
ment of a bank, which assets the bank liqui- 
dated. The bank did not keep a separate 
account of the fund but mingled it with its 
own funds. Upon the failure of the bank. 
it was held that the widow was a preferred 
creditor and entitled to payment in full, 
Benson v. Albert Lea State Bank, Minn., 
241 N. W. Rep. 794. 49 B. L. J. 877. 


Where bonds left with a trust company 
for safe-keeping are misappropriated the 
depositor, upon the insolvency of the trust 
company, is entitled to the allowance of a 
general claim against the company for the 
amount of the bonds; but he is not entitled 
to a preference in payment over the general 
creditors of the company if he fails to trace 
the proceeds of the bonds into the assets in 
the hands of the receiver. Crowder v. Abbott, 
Ind., 178 N. E. Rep. 860. 49 B. L. J. 339. 


An executor directed a bank to make a 
collection, to pay certain claims against the 
estate out of the amount collected, and remit 
the balance to the executor. The bank made 
the collection, paid the claims, and retained 
the balance in its possession until it closed, 
the balance being included in the cash pass- 
ing into the hands of the receiver. It was 
held that the balance held by the bank con- 
stituted a special deposit and that the execu- 
tor was entitled to a preference in payment 
as to that amount. City Bank v. Hart, Fla., 
136 So. Rep. 446. 49 B. L. J. 508. 
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Where a deposit is made in a bank pur- 
suant to instructions that it is to be used 
for a specific purpose the deposit is in the 
nature of a special deposit and is entitled 
to a preference in payment. Tinsley v. 
Amos, Fla., 135 So. Rep. 397. 49 B. L. J. 42. 


A bank agreed to purchase bonds for a 
depositor, charged his account with the 
amount required for the purchase, and 
eredited its bond account with a like 
amount. The bank had cash far in excess 
of the amount necessary to make the pur- 
chase. The bank failed without having pur- 
chased the bonds. It was held that the 
funds of the bank were impressed with a 
trust to the extent of the amount required 
to make the purchase; and that, since the 
bank’s cash never fell below the required 
amount, the funds passing into the hands 
of the receiver were impressed with a trust 
to that extent in favor of the depositor. 
Schumacher v. Brinson, 52 Fed. Rep. (2d) 
821. 49 B. L. J. 698. 


The holder of a certificate of deposit in- 
dorsed it and delivered it to the issuing 
bank with the request that the bank pur- 
chase Liberty bonds for him or eash the 
certificate. The bank was unable to secure 
the bonds and an officer placed the amount 
of the certificate in an envelope which he 
put in the bank’s vault. The bank failed 
the same day. It was held that the bank 
was a trustee of the fund and that the 
owner was entitled to priority in payment. 
Oesterreicher v. McNair, 54 Fed. Rep. (2d) 
798. 49 BL. J. 681. 


§ 134.—Estate funds. 


Upon the failure of a bank, in which 
funds of a decedent’s estate have been de- 
posited, the estate is not entitled to prefer- 
ence in payment over other depositors or 
ereditors. Matter of the Petition of James 
F. Egan, Public Administrator of the 
County of New York, as administrator of 
the estate of Nanny Frank, deceased. 49 
J: 263; 


Where a guardian deposits guardianship 
funds in a bank in his name as guardian the 
deposit is not entitled to a preference over 
other depositors or ereditors upon the 
failure of the hank. Ottawa Banking & 
Trust Co. v. Crookston State Bank, Minn., 
239 N. W. Rep. 666. 49 B. L.. J. 127. 


The fact that the officers of a bank falsely 
state to the executors of an estate that the 
testator had no deposit in the bank, when 
he actually had both commercial and savings 
deposits therein, will not entitle the execu- 
tors to a preference in payment over other 
depositors upon the failure of the bank. 
Fagan v. Whidden, 57 Fed. Rep. (2d) 631. 
49 B. L. J. 980. 


§ 135.—Holder of check, cashier’s check, 
certified check or draft. 


Where a bank receiving a draft for collec- 
tion forwards its check in payment thereof 
and the check is dishonored because of the 
bank’s failure, the drawer is not entitled to 
a preferential claim against the assets of 
the bank where it appears that the assets 
were not augmented by the draft. Larabee 
Flour Mills Co. v. First National Bank, 
52 Fed. Rep. (2d) 146. 49 B. L. J. 495. 


Where a bank receiving drafts for collec- 
tion and remittance delivered a check drawn 
on itself for the amount of the proceeds of 
the collection to a messenger of the for- 
warding bank and the collecting bank failed 
before the check could be presented, it was 
held that the forwarding bank was entitled 
to a preference in payment under the Arkan- 
sas statute (Acts 1927, page 298, section 1, 
subdivision 7). Taylor v. Union Trust Com- 
pany, Ark., 46 S. W. Rep. (2d) 18. 49 B. 
L. J. 783. 


Where a bank which has certified a check 
drawn on it fails before the check is paid, 
the holder of the check is not a preferred 
ereditor. Suburban Construction Co. v. 
Page, Md., 159 Atl. Rep. 777. 49 B. L. J. 
791. 


The holder of a check who presents it to 
the drawee bank and takes a cashier’s check 
for the amount, which cashier’s check is not 
paid because of the closing of the bank, is 
not entitled to a preference in payment over 
other creditors. Taylor v. Dermott Grocery 
Company, Ark., 45 S. W. Rep. (2d) 23. 
49 B. L. J. 781. 


A bank depositor, who presents to the 
bank his check for the amount of his balance 
and receives in payment a draft on an out- 
of-town bank, but is unable to collect the 
draft because of the failure of the bank, is 
not entitled to a preference in payment over 
the other ereditors of the bank. Morecock 
v. Hood, Commissioner of Banking, N. C., 
162 S. E. Rep. 730. 49 B. L. J. 1052. 


The holder of a eashier’s check, issued 
hy a bank, is not a preferred creditor and, 
as such, entitled to payment ahead of de- 
positors or other ereditors, upon the failure 
of the bank. State ex rel. Sorensen v. 
Farmers’ & Merchants’ Bank, Neb., 243 
N. W. Rep. 87. 49 B. L. J. 871. 


Where a national bank receives a check 
drawn on it by a depositor, charges the 
amount of the check to the drawer, and re- 
mits by a draft on its correspondent, pay- 
ment of which is refused by the correspond- 
ent for the reason that the national bank 
has been closed by order of the comptroller 
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prior to the presentation of the draft, a 
claim for the amount of such draft is not 
entitled to preferential payment. Miami v. 
First National Bank, 50 Fed. Rep. (2d) 267. 
49 B. L. J. 59. 


The Little Rock agent of the plaintiff 
railroad company, desiring to transmit 
funds to the company at St. Louis, pur- 
chased from a Little Rock bank drafts on 
its St. Louis correspondent, which drafts 
were dishonored because of the failure of 
the Little Rock bank. It was held that the 
plaintiff company was not a_ preferred 
creditor. Missouri Pacific Rd. Co. v. Taylor, 
Ark., 46 S. W. Rep. (2d) 642. 49 B. L. 
J. 806. 


The plaintiff drew a draft on a debtor, 
payable to a bank, and sent it to that bank 
for collection with instructions to remit in 
Portland exchange. The bank collected the 
draft and sent its own draft in remittance 
but failed before this draft could be col- 
lected. It was held that the plaintiff was 
entitled to a preference in payment over 
other creditors. American Can Co. v. 
Schramm, Ore., 2 Pac. Rep. (2d) 924. 49 
B. L. J. 213. 


A Federal Reserve Bank receiving checks 
for collection sent them to a bank which 
presented them to the drawee. The latter 
bank charged the checks against the ac- 
counts of the makers and issued a draft in 
payment, which was dishonored because of 
the bank’s failure. It was held that under 
section 350-b, subdivision 2 of the New 
York Negotiable Instruments Law the Fed- 
eral Reserve Bank was entitled to a pre- 
ferred claim for the amount of the checks. 
In re Jayne & Mason, New York Supreme 
Court, 251 N. Y. Supp. 768. 49 B. L. J. 
500. 


The holder of a draft is a preferred credi- 
tor upon the failure of the drawer bank 
where it represents the proceeds of an in- 
strument sent to the bank for collection, in- 
dicating on its face that the bank was to 
act as agent in the transaction. Love v. 
Meridian Grain Co., Miss., 139 So. Rep. 
857. 49 B. L. J. 605. 


Where a bank receives from another bank 
a draft for the balance due upon the clear- 
ing of checks between the banks, and the 
draft is refused payment because of the in- 
solvency of the bank issuing it, the bank 
which received the draft is not entitled to a 
preference in payment out of the assets of 
the insolvent bank but is merely a general 
creditor. Taylor v. First National Bank, 
Ark., 43 S. W. Rep. (2d) 1078. 49 B. L. 


A bank which presents checks for collec- 
tion to the bank on which they are drawn 
and takes the latter’s draft in settlement of 
the clearing balance between them will be 
a preferred creditor on the failure of the 
bank issuing the draft. Bank of Republic 
v. Republic State Bank, Mo., 42 S. W. Rep. 
(2d) 27. 49 B. L. J. 293. 


Upon the failure of a bank, the payee of 
a draft, issued by the bank and which has 
been dishonored because of the failure, is 
not entitled to payment in full but is en- 
titled merely to share pro rata with other 
depositors. State ex rel. Sorensen v. First 
State Bank, Neb., 241 N. W. Rep. 783. 49 
B. L. J. 516. 


The Iowa statute, Laws 1929, chapter 30, 
providing that a draft drawn by a bank 
against actually existing values and given 
in payment of clearings shall be a preferred 
claim upon the failure of the bank, refers 
to “values” or deposits in the hands of the 
bank against which the draft is drawn, not 
in the hands of the failed bank by which 
the draft was issued. Andrew v. Savings 
Bank of Larchwood, Iowa, 242 N. W. Rep. 
80. 49 B. L. J. 786. 


Under the Iowa statute, Acts of the 43d 
Gen. Assem., chapter 30, section 11, a bank 
draft, purchased from the bank in the 
regular course of business, is a preferred 
claim upon the failure of the bank. In the 
absence of a statute of this kind it is gen- 
erally held that the holder of such a draft 
is a mere general creditor. Andrew v. 
Farmers’ State Bank, Iowa, 238 N. W. Rep. 
425. 49 B. L. J. 167. 


§ 139. Claims provable. 

Under the laws of New York the Supreme 
Court has no power to compel the superin- 
tendent of banks to receive a claim after 
the expiration of the time fixed by him for 
the filing of claims pursuant to the pro- 
visions of the Banking Law. In re Bank 
of United States, 256 N. Y. Supp 705. “49 
B. L. J. 901. 


BILLS OF LADING 


Rights of discounting bank against owner 
of goods. 

The vendor of cotton who delivers the 
compress receipts for the cotton to an agent 
of the purchaser and at the same time de- 
livers the purchaser’s check to the agent 
with the request that he deposit it in a bank 
has no claim against the bank where the 
agent fails to deposit the check and the 
cotton is subsequently shipped by the pur- 
chaser under bills of lading with drafts 
attached, which drafts are sold to the bank. 
Parma v. First National Bank, Tex., 37 
S. W. Rep. (2d) 274. 49 B. L. J. 54. 
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BONDS 


§170. Liability on Fidelity bond. 


The act of a bank cashier in drawing a 
month’s salary in advance and openly 
placing due bills in the till for the amount 
is not a “dishonest” act within the meaning 
of a fidelity bond. Such an act is “wrong- 
ful,” but it is not dishonest. Bank of Com- 
merce & Trust Co. v. Union Indemnity Co., 
La., 142 So. Rep. 156. 49 B. L. J. 927. 


A surety company which issues a fidelity 
bond to indemnify a bank against loss by 
reason of larceny or embezzlement by the 
president of the bank is liable on account 
of a defaleation committed after the presi- 
dent ceased to hold that office and became 
cashier, where it appears that the surety 
company was fully advised as to the duties 
and responsibilities of the president and 
his duties and responsibilities were in no 
way augmented when he became cashier. 
Centerville State Bank v. National Surety 
Co., Kans., 8 Pac. Rep. (2d) 361. 49 B. 
L. J. 447. 


A loss sustained by a bank as a result of 
overdrafts permitted by its cashier, in good 
faith and without collusion, though without 
the authority of the board of directors, is 
not covered by the cashier’s fidelity bond 
protecting the bank from losses “through 
any act of fraud, dishonesty, larceny, theft, 
embezzlement, forgery, misappropriation, 
wrongful abstraction, or misapplication, or 
any other dishonest or criminal act or 
omission committed by” the cashier, whether 
acting alone or in collusion with others. 
Bank of Peachland v. Fairley, N. C., 162 
S. E. Rep. 229. 49 B. L. J. 193. 


A bank will not be permitted to recover 
on its vice-president’s fidelity bond for losses 
caused through the vice-president’s irregu- 
larities where it appears that, at the time 
of making the application for the bond, the 
bank knew that the vice-president was negli- 
gent, unreliable, deceitful and unworthy of 
confidence. Picklesimer v. United States 
Fidelity & Guaranty Co., 54 Fed. Rep. (2d) 
1022. 49 B. L. J. 314. 


CERTIFICATE OF DEPOSIT 


Renewal of certificate. 


Where a certificate of deposit stands in 
the name of a married woman, the bank 
cannot, without her consent, renew the cer- 
tificate in her name and that of her hus- 
band jointly and later apply the certificate 
to the satisfaction of a note of the hus- 
band’s held by the bank; and if the bank 
claims that this was done with her authority 
the burden of proof rests upon the bank. 
Wescott v. People’s State Bank of Reese- 


ville, Wis., 238 N. W. Rep. 803. 49 B. L. 


J. 


§187. Demand for payment. 

The holder of a certificate of deposit, who 
proves that it has been lost, may recover 
from the issuing bank without showing that 
the certificate had been presented for pay- 
ment in accordance with its terms. Lee v. 
Merchants’ Bank, N. C., 163 S. E. Rep. 
687. 49 B. L. J. 802. 


CERTIFIED CHECKS 


§211. Effect of certification. 

Where a check is certified at the request 
of the drawer before delivery to the payee, 
the payee or other holder can enforce it 
against either the bank or the drawer. 
Florida Power & Light Company v. Toma- 
sello, Fla., 139 So. Rep. 140. 49 B. L. J. 
490. 


Where the drawer of a check has it cer- 
tified at the request of the payee, the drawer 
is discharged from liability. There are de- 
cisions in New York, Indiana and Massa- 
chusetts which hold that the drawer remains 
liable where he has the check certified at 
the request of the payee. Suburban Con- 
struction Co. v. Page, Md., 159 Atl. Rep. 
49 Ji. 794. 


§ 225. Certification of altered check. 


A drawee bank which certifies a check 
after the name of the payee has been altered 
and subsequently pays the amount of the 
check to a holder in due course cannot re- 
cover the amount so paid. Wells Fargo 
Bank v. Bank of Italy, Cal., 4 Pac. Rep. 
(2d) 781. 49 B. L. J. 265. 


CHECKS 


§ 235. Revocation of check by drawer’s 
death. 

The death of the drawer of a check re- 
vokes the bank’s right to pay the check and 
the payee or other holder has no rights in 
the deposit unless the check has been paid 
or certified. The check, of itself, does not 
constitute an assignment or gift. This rule, 
however, does not apply to savings accounts. 
Spellacy v. Dauterman, Cal., 10 Pac. Rep. 
(2d) 114. 49 B. L. J. 879. 


COLLECTIONS 


§ 247. Duties of collecting bank—liability 
for negligence generally. 


A bank receiving a draft for collection 
from another bank: with instructions to 
transmit the proceeds to a third bank at- 
tempted at once to collect the draft but was 
unable to do so because of the drawee’s ab- 
sence. The collecting bank notified the for- 
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warding bank of the drawee’s absence and 
thereafter made daily efforts to present the 
draft. About two weeks later the forward- 
ing bank learned that the proceeds had not 
been transmitted and, when it learned that 
the draft was unpaid, requested the collect- 
ing bank to present it again and insist upon 
immediate payment. Payment was then un- 
conditionally refused. It was held that 
these facts showed that the collecting bank 
acted in good faith and with ordinary care, 
skill and diligence in the matter of collect- 
ing the draft. Bliss v. Peters National 
Bank, Neb., 239 N. W. Rep. 470. 49 B. L. 
J. 377. 


A bank which receives drafts for collec- 
tion, and, without statutory authorization 
or authorization by the owner of the drafts, 
delivers them to a bank in the same city, 
also for collection, is liable to the owner 
of the drafts for the loss resulting from the 
failure of the bank which made the colleec- 
tion. Blackfeet Livestock Co. v. North- 
western Nat. Bank, Ore., 5 Pac. Rep. (2d) 
702. 49 B. L. J. 98. 


Waiver of drawee bank’s rights against 
collecting bank. 


The plaintiff bank, after having refused 
to accede to a charge made against its ac- 
count in the defendant bank on account of 
the dishonor of a draft received by the de- 
fendant in a collection transaction, under- 
took to remit to the defendant for certain 
collection items in checks drawn by the 
plaintiff upon the defendant bank. The de- 
fendant refused to pay the checks on the 
ground that they constituted an overdraft 
of the plaintiff’s account and thereupon the 
plaintiff forwarded a draft for an amount 
sufficient to cover the checks. It was held 
that this action on the part of the plaintiff 
constituted a waiver of its claim against the 
defendant on account of the prior trans- 
action. Farmers’ & Merchants’ Bank v. 
People’s First National Bank, S. C., 159 
S. E. Rep. 617. 49 B. L. J. 491. 


Agreement to collect check in cash. 

Where a bank undertakes to collect a 
check in cash for a depositor, because of the 
known weak financial condition of the 
drawee, but takes the drawee’s cashier’s 
check instead and the drawee fails on the 
following day, the bank will be liable to 
the depositor for the amount of his loss. 
Kraus v. Chatham Phenix National Bank 
& Trust Co., 256 N. Y. Supp. 721. 49 B. 
L. J. 739. 


§ 259. Mailing check direct to drawee bank. 

Where a check is sent by the collecting 
bank to the drawee for collection and the 
latter holds the check for several weeks 
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without collecting, because the drawer’s 
funds are insufficient and because the drawer 
has stopped payment, the drawee will not be 
liable to the payee where it does not appear 
that the payee has suffered damage as the 
result of the drawee’s action. Olds Motor 
Works v. First State Savings Bank, Mich., 
241 N. W. Rep. 813. 49 B. L. J. 522. 


§ 261.—Effect of custom. 


The mere fact that a check is sent direct 
to the drawee bank for collection does not 
establish negligence in the collection of the 
check where it appears that the check was 
sent in accordance with custom and the 
laws of the state. South Jacksonville v. 
Jacksonville Traction Co., 50 Fed. Rep. (2d) 
839. 49 B. L. J. 50. 


§ 262.—Where depositor assents or ratifies. 


Where a depositor mails a check to his 
bank with a letter requesting the bank “to 
send this check direct,” the bank is justified 
in sending the check direct to the bank on 
which it is drawn and will not be liable 
when this method results in a loss as a re- 
sult of the failure of the drawee bank, even 
though the depositor meant that the check 
should be sent direct to a bank in another 
town in which the drawee was located and 
not direct to the drawee itself. Capital 
Nat. Bank v. Campbell, Miss., 1388 So. Rep. 
367. 49 B. L. J. 274. 


§ 269.—Contract against liability. 


By an express agreement with its deposi- 
tor a collecting bank may contract against 
liability for the negligent acts or the in- 
solvency of its correspondent banks. Jeffer- 
son County Building & Loan Assoe. v. 
Southern Bank & Trust Co., Ala., 142 So. 
Rep. 66. 49 B. L. J. 953. 


CONSIDERATION 


§ 282. Consideration for non-negotiable in- 
strument. 


Causes of action based on _ postdated 
checks not payable to order are insufficient 
where no consideration for the checks is 
alleged, since such instruments are not nego- 
tiable and consideration is therefore not 
imported. Kaynee Co. v. Lesnik, 254 N. Y. 
Supp. 822. 49 B. L. J. 512. 


CONTRACTS 


Contract obtained by deception. 


Wiiere the cashier of a bank is induced 
by deception to sign a contract on behalf 
of the bank for advertising the bank will 
not be liable on the contract. Otto Baedeker 
& Associates v. Hamtramek State Bank, 
Mich., 241 N. W. Rep. 652. 49 B. L. J. 
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§ 299. Liability for damages. 


If a‘trust company orders copies of the 
proceedings of a legislative committee at a 
stated price per page it will have to accept 
delivery of the material and pay for it, even 
though, to the trust company’s amazement, 
the proceedings take up a sufficient number 
of pages to make the bill amount to $641.50. 
Sansom v. Provident Trust Company, Pa., 
157 Atl. Rep. 34. 49 B. L. J. 4. 


DEPOSITS 


Statute permitting freezing of deposits. 


Chapter 11849 of the Laws of Florida, 
1927, authorizing the state comptroller 
under certain conditions to freeze deposits 
of a bank in an unsafe condition is not 
invalid on the ground that it impairs the 
obligation of the contract between the bank 
and the depositor. The freezing of deposits 
agreed to by the required number of de- 
positors under this chapter, upon reasonable 
terms, is binding upon all, as the effect is 
to treat all as a class through the will of 
the representatives of three-fourths of the 
deposits. McConville v. Ft. Pierce Bank & 
Trust Co., Fla., 185 So. Rep. 392. 49 B. 
L. J. 61. 


Pledging assets to secure deposits. 


A bank has no power to pledge its assets 
to secure deposits, but may pledge its assets 
to secure loans. Schumacher v. Eastern 
Bank, 52 Fed. Rep. (2d) 925. 49 B. L. J. 
104, 


§ 333. Deposits made when bank insolvent 
—trights of depositor. 


The directors of a bank, in a financially 
weakened condition, who execute a bond, 
guaranting the solvency of the bank and 
securing the depositors against loss through 
allowing their deposits to remain in the 
bank, will not be permitted to escape lia- 
bility on their obligation after the failure of 
the bank by showing an oral understanding 
between them and the bank examiner that 
the bond was to be returned to them as soon 
as the bank’s borrowing had been reduced. 
White v. Commonwealth, Va., 164 S. E. 
Rep. 375. 49 B. L. J. 1011. 


A deposit made when a bank is “hope- 
lessly insolvent”? (meaning a state of irre- 
trievable insolvency.) is entitled to a prefer- 
ence in payment over other deposits and 
debts upon the failure of the bank. But 
mere insolvency, coupled with the fact that 
the bank officials have good reasons to know, 
and should have known,. of such insolveney, 
will not support liability under the rule. 
Forsythe v. First State Bank of Mentor, 
Minn., 241. N. W. Rep. 66. 49 B. L. J. 
962, 


§ 334.—Civil liability of officers. 


In order to hold the directors of a bank 
personally liable for receiving deposits while 
the bank is insolvent, the complaining de- 
positor must establish the fact of insolvency. 
The mere facts that the bank was not profit- 
able and that the directors had considered 
the matter of liquidating the bank are not 
sufficient to establish insolvency. Sanders v. 
Owens, Mo., 47 S. W. Rep. (2d) 47. 49 B. 
Li, 


A depositor who surrenders a certificate 
of deposit and accepts a new certificate an 
hour before the bank is closed, and at a 
time when the cash on hand is less than the 
face of the certificate, has no cause of action 
against the officers and directors of the 
bank under the Minnesota statute providing 
that the officers and directors of a banking 
corporation who accept deposits when they 
know or have good reason to know that the 
bank is unsafe and insolvent shall be guilty 
of a felony. John v. Bolstad, Minn., 237 
N. W. Rep. 23. 49 B. L. J. 155. 


§ 345. Deposits by corporate officials and 
other agents. 


Where a bank permits a corporate officer 
to deposit to his personal credit a check 
payable to the corporation, the bank will be 
liable if the officer does not account for the 
proceeds. Wen Kroy Realty Co. v. Public 
Nat. Bank, 255 N. Y. Supp. 1. 49 B. L. 
J. 363. 


A bank which cashes checks, payable to a 
corporation, for an agent of the corpora- 
tion, acts at its own risk. If the agent in- 
dorses the checks without authority and 
does not account to the payee corporation, 
his principal, for the proceeds, the bank will 
be liable for the amount to the principal. 
City National Bank v. Phillips Petroleum 
Company, Tex., 47 S. W. Rep. (2d) 357. 
49 B. L. J. 649. 


Where the president of a corporation 
offers for deposit in his individual account 
checks payable to the order of the corpora- 
tion, the bank is put upon notice by the 
form of the checks as to the president’s 
right to make such use of them and will be 
liable to the corporation if the president 
fails to account to it for the proceeds; but 
the bank will not be liable if it appears 
that the money was withdrawn by the presi- 
dent and used in payment of debts owed by 
the corporation. Ducker v. Latonia Deposit 
Bank, Ky., 46 S. W. Rep. (2d) 493. 49 
B. L. J. 450. 


§ 346. Deposits by partner. 
A bank whieh eredits to the account of a 


partner checks drawn by his firm to the 
order of the bank will be liable to the firm 


| 
2 
| 


for the amount misappropriated by the 
partner. Robbins v. Passaic National Bank 
& Trust Co., N. J., 160 Atl. Rep. 418. 49 
B. L. J. 976. 
§ 347. Deposits by executors, administrators 
and trustees. 

Where a bank permits a check payable to 
a woman as executrix to be deposited in 
the joint personal account of the woman 
and her husband and the funds are with- 
drawn and misappropriated the bank will 
not be liable to the estate, or those inter- 
ested in it, unless it appears that the bank 
derived some advantage, for instance, 
through permitting the depositors to pay 
their personal debt to the bank out of the 
deposit, or had knowledge that the fund 
was being diverted to improper uses. Bank 
of Vass v. Arkenburgh, 55 Fed. Rep. (2d) 
130. 49 B. L. J. 573. 


§ 348. Deposits by guardians. 


A bank does not become liable in paying 
out guardianship funds to the guardian be- 
cause the guardian misappropriates the 
money, unless the bank aids or participates 
in the misappropriation. The fact that the 
guardian tells the bank that he wishes to 
deposit the money in another bank for the 
purpose of enhancing his individual credit 
does not put the bank on notice so as to 
make it liable. Bank of Commerce v. United 
State Fidelity & Guaranty Co., 54 Fed. Rep. 
(2d) 578. 49 B. L. J. 405. 


§ 350. Deposits of insane persons. 


Where the committee of an incompetent 
deposits funds of the incompetent in his 
individual account and misappropriates 
them, the bank having no knowledge thereof, 
the bank will not be liable even though the 
order appointing the committee directed 
him to deposit the funds in another bank. 
Clarke v. Public National Bank, N. Y., 181 
N. E. Rep. 574. 49 B. L. J. 866, reversing 
254 N. Y. Supp. 201, 49 B. L. J. 205. 


$354. Deposits in two names. 


A savings bank depositor changed his ac- 
count so as to be payable to himself or his 
daughter. He stated to the bank that he 
wished withdrawals to be made by himself 
only. No signature ecard for the daughter 
was filed with the bank and she did not 
learn of the change in the deposit until after 
his death. It was held that this did not 
ereate a trust entitling the daughter to the 
deposit. In re Gokey’s Estate, 252 N. Y. 
Supp. 434. 49 B. L. J. 221. 


The presumption, created by § 198 of the 
New York Banking Law that a deposit, in 
two names in form to be drawn by either 
or the survivor, becomes the property of 
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the parties as joint tenants, entitling the 
survivor to the deposit, may be destroyed 
by one of the parties withdrawing up to his 
share during the lifetime of both. In such 
event the survivor is entitled to the balance 
but is entitled to no share in the amount 


withdrawn by the co-depositor. Matter of 
the claim of Jane E. Strail v. Estate of 
Jane E. Suter, decided January 5, 1932. 
49 B. L. J. 89. 


The presumption created by section 249 
of the New York Banking Law to the effect 
that a deposit in two names, in form pay- 
able to either or the survivor, will belong 
to the survivor upon the death of one, may 
be overcome by proof to the effect that 
there was no intention on the part of the 
person owning and depositing the money to 
ereate a joint tenancy entitling the survivor 
to the funds. In re Porianda’s Estate, N. 
Y., 176 N. E. Rep. 826. 49 B. L. J. 153. 


§ 356. Deposits in trust. 


Where a person opens a savings account 
in her name in trust for another, intending 
to retain control over the deposit during her 
lifetime and to pass to the beneficiary what 
may be left at her death, the latter will not 
be entitled to the deposit at the death of 
the depositor. This would be an attempted 
testamentary disposition which can be ac- 
complished only by a properly executed will. 
If the depositor had intended to create a 
trust, effective immediately, so as to de- 
prive herself of the right to use the fund 
as she might require, the beneficiary would 
be entitled to the deposit. Johnson v. Sav- 
ings Investment & Trust Co., of East 
Orange, N. J., 160 Atl. Rep. 371. 49 B. 
L. J. 970. 


§ 357.—Valid gift or trust through medium 
of trust deposit. 


Where a deposit was made in the deposi- 
tor’s name in trust for her granddaughter 
and the pass-book was delivered to the grand- 
daughter, it was held, upon the depositor’s 
death, that an irrevocable trust had been 
created. This was true although it appeared 
that the trust was subject to the limitation 
that the depositor was to use as much of 
the deposit as she desired and that the 
granddaughter later returned the pass-book 
to the depositor so that she might withdraw 
funds for her support during her illness. 
Hanigan v. Wright, 251 N.Y. Supp. 651. 
49 B. L. J. 158. 


§ 358.—Rule in New York as to tentative 
trusts. 


A deposit by one person of his own money 
in his own name as trustee for another, 
standing alone, does not establish an irrev- 
oeable trust during the lifetime of the de- 
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positor. It is a tentative trust merely, rev- 
ocable at will, until the depositor dies or 
completes the gift in his lifetime by some 
unequivocal act or declaration, such as de- 
livery of the pass-book or notice to the bene- 
ficiary. In re Schiffer’s Estate, 254 N. Y. 
Supp. 871. 49 B. L. J. 514. 


EVIDENCE 


§ 371. Admissibility of evidence. 


In an action by a bank to recover the 
amount of a check, which it cashed for the 
drawer and which was subsequently dishon- 
ored, the drawee cannot defeat the action 
by showing that the vice-president of the 
bank agreed orally that the check would not 
be presented for payment and that the 
money would be repaid to the bank by a 
third party, where there was no showing of 
fraud or mistake. It is not possible in this 
way, by parol evidence, to vary the effect 
of the check as written. First National 
Bank v. Hignite, Ky., 43 S. W. Rep. (2d) 
658. 49 B. L. J. 242. 


EXECUTORS, ADMINISTRATORS AND 
TRUSTEES 


Management of decedents’ estates. 
Series of articles: 49 B. L. J. 77, 107, 


195, 277, 365, 575, 661, 757. 


Banks and trust companies as executors and 
trustees. 


An article: 49 B. L. J. 463. 
§377. Appointment of bank or 
company. 

The fact that a bank, named as executor 
of a will, changes its name after the execu- 
tion of the will will not deprive it of the 
right to be appointed and act as executor. 
(In this case it appeared that, in addition 
to changing its name, the bank also changed 
from a state trust company into a national 
bank. Ratcliffe v. Seaboard National Bank, 
46 S. W. Rep. (2d) 750. 49 B. L. J. 475. 


Deposit of funds by bank executor. 

A national bank, acting as executor, upon 
compliance with the federal statute by set- 
ting aside in the trust department approved 
securities, may deposit the funds of the es- 
tate in the commercial department and will 
not be chargeable with interest thereon. 
First National Bank of Opp v. Weaver, 
Ala., 142 So. Rep. 420. 49 B. L. J. 929. 


trust 


§ 378. Foreign corporation as executor. 
Where the bank, named as executor of a 
will, applies for the probate of the will in 
the state having jurisdiction thereof, the 
will may be admitted to probate even though 
it appears that the bank is a national bank 
authorized to engage in business in another 


state and not having a permit to do busi- 
ness in the state where the application was 
made. Ratcliffe v. Seaboard National Bank, 
Tex., 46 S. W. Rep. (2d) 750. 49 B. L. J. 
475. 


§ 383. Compensation. 


A trust company acting as executor and 
trustee under a will is entitled to full legal 
commissions in each capacity when its fune- 
tions as trustee are completely separated 
from its functions as executor—“where a 
testamentary intent is apparent to create a 
trust fund to be held by a trustee after 
severance from the general assets of the 
estate.” In re Schliemann’s Will, N. Y., 
182'N. E. Rep. 153. 49 B. L. J. 839. 


Section 285 of the New York Surrogate’s 
Court Act provides that, where an estate is 
of the value of $100,000 or more, each ex- 
ecutor shall be entitled to full commissions 
unless there are more than three, in which 
event the commissions to which the three 
will be entitled will be apportioned among 
them according to the services rendered. 
Under this provision, where a will names 
two executors and provides that they shall 
receive only one commission, the same to be 
divided equally between them, each executor 
will not be entitled to full commission even 
though the estate exceeds $100,000 in value. 
In re Lite’s Estate, Petition of Lawyers’ 
Trust Co., 255 N. Y. Supp. 536. 49 B. L. J. 
455. 


When securities belonging to an estate in- 
crease in value while in the hands of the 
executors, the surrogate is authorized under 
section 285 of the Surrogate’s Court Act 
to allow the executors full commissions for 
receiving the increment as well as for pay- 
ing it out. In re Hawley’s Estate, 253 
N. Y. Supp. 820. 49 B. L. J. 343. 


An allowance of 3 per cent. to the ex- 
ecutors and 2 per cent. to the attorney of 
an estate of $114,896.32, all of which was 
in cash or securities except $678 in chattels, 
where $100,000 was turned over to the 
residuary legatees in kind and no litigation 
was involved, is sufficient. The court held 
that 5 per cent. to the executors and 3 per 
cent. to the attorney would be excessive. In 
this case it was also held that the death of 
a savings bank depositor does not stop the 
running of interest. In re Ott’s Estate, Pa., 
158 Atl. Rep. 286. 49 B. L. J. 250. 


An allowance of $5,473.20 to a trust com- 
pany and an individual acting as trustees 
under a will (70 per cent. to the trust com- 
pany and 30 per cent. to the individual) of 
a trust fund amounting to $604,530.50, over 
a period of one year is not excessive. In re 
Dunlap’s Estate, Ariz., 2 Pac. Rep. (2d) 
1045. 49 B. L. J. 178. 


q 
q 
a 
— 
a 
BY: 


In most states the compensation or com- 
missions to which an executor or adminis- 
trator is entitled is fixed by statute; but 
in Pennsylvania the statute allows such 
compensation as the court may deem just. 
In re Ott’s Estate, Superior Court of Penn- 
sylvania, 158 Atl. Rep. 286. 49 B. L. J. 250. 


§390. Personal liability generally. 


Where the government erroneously re- 
funds taxes collected on the estate of a 
deceased person and the amount is dis- 
tributed by the executor to those entitled 
to share in the estate, the executors are not 
personally liable to the government. Those 
to whom the money is distributed, however, 
are liable. Lindley v. United States, 59 
Fed. Rep. (2d) 336. 49 B. L. J. 1019. 


§ 397. Continuing decedent’s business. 

A bank which, acting as executor, carries 
on the decedent’s business is liable for an 
injury to a person employed in the business, 
where the injury is received in the regular 
eourse of the employment. First National 
Trust & Savings Bank v. Industrial Acci- 
dent Commission, Cal., 2 Pac. Rep. (2d) 
347. 49 B. L. J. 273. 


A bank, acting as administrator of a 
decedent’s estate and continuing to carry on 
the business left by the decedent, will be 
liable itself for debts incurred in the con- 
duct of the business, even though the au- 
thority to carry on the business was con- 
ferred by statute and the bank acted in the 
matter pursuant to a court order, where it 
does not fositively appear that the business 
was carried on as required by the statute. 
State Bank v. Cummer Lumber Co., Fla., 
141 So. Rep. 602. 49 B. L. J. 767. 


FORGED PAPER 


Tnsurance against loss through forgery, 
see § 558. 


§ 429. Liability of drawee bank to drawer 
where check paid on forged indorse- 
ment. 

When a bank eashes a check drawn 
against school funds on a forged indorse- 
ment, it cannot defend an action for the 
amount of the check on the ground of neg- 
ligence on the part of the agents of the state 
in issuing the check and failing to discover 
the forged indorsement. New Amsterdam 
Casualty Co. v. Albia State Bank, Ia., 239 
N. W. Rep. 4. 49 B. L. J. 192. 


In an action brought against a bank to 
recover the amount of checks paid by the 
bank on forged signatures of the payees the 
bank stipulated that it made no investiga- 
tion as to the genuineness of the signatures 
of the payees on the checks but relied en- 
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tirely upon the guaranty of the genuineness 
thereof of the bank from which it received 
the checks. It was held that the bank, having 
stipulated that it relied on the guaranty of 
the bank forwarding the checks, could not 
introduce evidence that it had relied on any- 
thing else and could not, therefore, intro- 
duce evidence of negligence on the part of 
the drawer. Provident Savings Bank & 
Trust Co. v. Western & Southern Life In- 
surance Co., Ohio, 179 N. E. Rep. 815. 
49 B. L. J. 704. 


§ 445. Depositor’s duty to give notice upon 
discovering forged indorsement. 


Where the drawer of a check has notice 
indicating that the check had been paid on 
a forged indorsement and delays for several 
months before notifying the drawee bank he 
will not be permitted to hold the bank liable. 
Diamond v. Southwestern National Bank, 
Pa., 157 Atl. Rep. 626. 49 B. L. J. 395. 


§ 447. Drawee, paying check on forged in- 
dorsement, not liable to true owner. 


A bank which cashes checks, some drawn 
on itself and some on other banks, on in- 
dorsements of the payee, forged by the 
payee’s employee, who appropriates the pro- 
ceeds to his own use, is not liable to the 
payee. Fort Worth National Bank v. Fi- 
delity & Deposit Co., Tex., 48 S. W. Rep. 
(2d) 694. 49 B. L. J. 844. 


§ 448.—Collecting bank held liable. 

The agent of an insurance company, 
charged with the duty of delivering a check 
to the payee, procured another person to 
impersonate the payee, and introduced him 
to a bank which paid the check on his 
forged indorsement. It was held that, as 
between the insurance company and the 
bank, the latter must bear the loss. First 
National Bank of Waycross v. Guaranty 
Life Insurance Co., Ga., 164 8. E. Rep. 212. 
49 B. L. J. 946. 


§ 452. Check payable to fictitious payee. 


A drawee bank, which pays pay roll checks 
hearing the names of fictitious persons as 
payees and on which the payees’ indorse- 
ments are forged, is liable to the drawer, 
its depositor, but may recover the amounts 
from the banks to which they were paid, 
which banks also indorsed the checks. New 
York v. Bronx County Trust Company, 254 
N. Y. Supp. 741. 49 B. L.-J. 414. 


§ 454. Check delivered to impersonator— 
rights of drawer. 

An impostor ealled the plaintiff on the 
telephone, represented himself to be the cus- 
tomer’s man for R. C. Montgomery, a rep- 
utable investment banker, and offered to sell 
to the plaintiff certain shares of stock. The 
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plaintiff decided to make the purchase and 
delivered a check to the impostor by mes- 
senger. It was indorsed by some one, not 
the real Montgomery, and paid by the de- 
fendant bank. It was held that the bank 
was liable to the plaintiff, as having paid 
the check on a forged indorsement. Daniels 
v. Corn Exchange Bank, 258 N. Y. Supp. 
126. 49 B. L. J. 852. 


GIFTS 


§ 464. Gifts causa mortis. 


The mere delivery of a savings bank pass- 
book by the depositor, who at the time is in 
expectation of death, to another with the 
intention of transferring the account to the 
donee in the event of the depositor’s death, 
is not sufficient to constitute a valid gift 
and, upon the death of the depositor, his 
estate and not the donee will be entitled 
to the deposit. The reason given is that 
possession of the pass-book alone, without 
the signature of the depositor on a with- 
drawal order, is not sufficient to entitle the 
holder to the deposit. In re Grigonis’ Es- 
tute, Pa., 109 Atl. Rep. 706. 49 B. L. J. 986. 


A savings bank depositor, conscious of 
impending death, stated in the presence of 
a doctor that he wished to get his pass- 
book for the purpose of giving the account 
to the plaintiff. The doctor told him that 
the book was locked up in an office and 
that he, the doctor, would deliver it to the 
plaintiff on the following day. The pass- 
book was delivered to the plaintiff after 
the depositor’s death. It was held that there 
was a valid gift causa mortis and that the 
plaintiff was entitled to the deposit. Push- 
eash v. Dry Dock Savings Institution, 251 
N. Y. Supp. 184. 49 B. L. J. 29. 


§ 467. Gift of bank deposit. 


A valid gift of money deposited in a 
savings bank may be effected by the delivery 
to the donee of the depositor’s pass-book 
with intent to give the donee the deposit 
represented by it. State Savings Bank of 
Carleton v. Baker, Mich., 241 N. W. Rep. 
842. 49 B. L. J. 709. 


The delivery of a savings account pass- 
book, together with an order on the bank 
for the amount, with the intention of mak- 
ing a gift, constitutes a valid gift and the 
bank may pay the deposit to the donee 
after the death of the donor. Spellacy v. 
Dauterman, Cal., 10 Pac. Rep. (2d) 114. 
49 B. L. J. 879. 


The essential elements which constitute a 
valid gift of a bank deposit are the inten- 
tion of the donor to make a gift, actual or 
constructive delivery, and acceptance by the 
donee. Kelly v. Huplits, Pa., 157 Atl. Rep. 
704. 49 B. L. J. 306. 


GUARANTY 


§ 473. Personal liability of bank officer. 


Directors of a*bank who sign a guaranty 
of payment of a certificate of deposit with- 
out knowledge of a secret agreement be- 
tween the depositor and the cashier that in- 
terest shall be paid in excess of the rate 
specified in the certificate will not be held 
liable on the guaranty. Tatum v. Caldwell, 
Tex., 40 S. W. Rep. (2d) 894. 49 B. L. J. 
146. 


GUARDIANS 
§ 478. Liability. 


Where a bank acting as guardian mingles 
guardianship funds with its own and fails, 
the wards are entitled to recover from the 
hank and the sureties on its bonds the full 
amount, but they are not entitled to a 
preference in the assets of the failed bank. 
State ex rel. Hicks v. Corporation Commis- 
sion, N. C., 161 S. E. Rep. 545. 49 B. L. J. 
419. 


A guardian who neglects to invest his 
ward’s money is liable for interest, but the 
interest may not be compounded. Harston 
v. Barton, Tex., 43 S. W. Rep. (2d) 630. 
49 B. L. J. 481. 


A guardian who deposits his ward’s funds 
in a bank which fails is liable notwithstand- 
ing the bank was in good repute and the 
guardian was not negligent in that respect. 
Bates v. Jones, Ala., 139 So. Rep. 242. 
49 B. L. J. 702. 


A guardian of two minors deposited his 
wards’ money in a bank of which he was 
president. He obtained a court order au- 
thorizing him to loan the money to a bank. 
This would have permitted him to take se- 
eurity for the loan whereas a bank may not 
give security for a deposit. Instead of loan- 
ing the money he permitted it to remain on 
deposit in his bank until its failure. It was 
held that he was liable for the loss sustained 
by the wards. McCown v. Edwards, Ark., 
48 S. W. Rep. (2d) 558. 49 B. L. J. 892. 


HOLDERS IN DUE COURSE 


§ 481. Payee not a holder in due course. 


The plaintiff finance company drew drafts 
payable to the defendant bank for the pur- 
pose of taking up drafts attached to bills 
of lading covering automobiles shipped to 
one Hendley, which bills and attached drafts 
were held by the bank. The drafts were 
delivered to Hendley for delivery to the 
bank. They bore the inscription, “In pay- 
ment Sight Draft Automobiles Purchased 
for Account of J. T. Hendley.” Instead of 
doing as he was supposed to Hendley de- 
posited the drafts to his own eredit and 
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appropriated the proceeds. It was held that 
the bank was liable to the finance company. 
The bank, under the circumstances, was not 
a holder in due course. Pacific Finance 
Corporation v. Bank of Yolo, Cal., 10 Pac. 
Rep. (2d) 68. 49 B. L. J. 688. 

§ 482. Holder must take without notice of 
defect. 


A bank which loans money in good faith 
on the security of stolen negotiable bonds 
will be entitled to hold the bonds as against 
the original owner although the latter sent 
notices of the theft to all banks in the 
locality, including the lending bank, it ap- 
pearing that the notice, while received by 
the bank’s mail clerk, did not come to the 
attention of its officers. Merchants’ Na- 
tional Bank v. Detroit Trust Co., Mich., 242 
N. W. Rep. 739. 49 B. L. J. 923. 


§ 484.—Receiving paper belonging to prin- 
cipal in payment of agent’s debt. 

The rule that one who receives from an 
officer of a corporation a check payable to 
the order of the corporation, in payment of 
the officer’s debt, is not a holder in due 
course, being put upon notice as to the of- 
ficer’s right to so use the check, does not 
apply to a check payable to a person in a 
trade name such as the X Electrical Com- 
pany. Cook v. Derewicz, Pa., 157 Atl. Rep. 
$60. 49 B. L. J. 125. 


§485.—Paper purchased from trustee. 


A bank which receives a check drawn on 
it by a trustee against the trust account in 
payment of an overdraft made by the 
trustee personally must make good the 
amount to the trust estate. The form of 
the check is notice to the bank that the 
trustee is using trust funds to pay his per- 
sonal debt. Pennsylvania Co. for Insurances 
v. Ninth Bank & Trust Co., Pa., 158 Atl. 
Rep. 251. 49 B. L. J. 208. 


§ 495. Holder must take for value. 


A bank which receives on deposit a check 
drawn upon another bank, gives the deposi- 
tor credit and honors checks drawn by the 
depositor for the full amount before receiv- 
ing notice that payment has been stopped, 
is a holder of the check in due course and 
is entitled to reeeive payment. Elk Valley 
Bank y. State Road Commission, W. Va., 
162 S. E. Rep. 889. 49 B. L. J. 495. 


Where the payee of a draft indorses it 
in blank and deposits it in a bank with a 
deposit slip stating that the deposit is “sub- 
ject to final payment” and that it may be 
charged back if uncollected and the bank 
allows the depositor to draw against the de- 
posit, the bank is a holder in due course to 
the amount advanced against the deposit 
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and, upon the dishonor of the draft, may 
hold the drawer for the unpaid balance. 
Southern Fruit Distributors v. Citizens’ 
Bank, Ga., 163 S. E. Rep. 261. 49 B. L. J. 
775. 


The drawer of drafts deposited them in 
the plaintiff bank after they had been ac- 
cepted and drew against the credit given for 
the full amount. It was held that the plain- 
tiff was a holder in due course and could 
enforce the drafts against the acceptor ir- 
respective of any defense the latter might 
have had as against the drawer. First Na- 
tional Bank of Los Angeles v. Lovell H. 
Turnbull Company, 241 N. W. Rep. 244. 
49 B. L. J. 1043. i 


§ 497.—Paper received as collateral. 


The holder of negotiable notes, taken as 
collateral for an antecedent debt, is a holder 
for value. Kewanee Private Utilities Co. 
v. Runzel, Mich., 239 N. W. Rep. 325. 49 
B. L. J. 256. 


§500. Rights of holder in due course. 


A note given for corporate stock issued 
in violation of the California Corporate Se- 
eurities Act (Stat. 1197, page 673, as 
amended) is valid in the hands of a holder 
in due course. Bank of Balboa v. Benneson, 
Cal., 9 Pac. Rep. (2d) 540. 49 B. L. J. 770. 


§ 503.—Fraud not a defense. 


In an action by a holder in due course 
of a note given for an automobile against 
an accommodation co-maker it is no defense 
for the latter to say that he was told by 
the salesman for the payee automobile 
dealer that he was merely signing a recom- 
mendation for the other co-maker and that, 
had he known he was signing a promissory 
note, he would not have affixed his signature. 
General Motors Acceptance Corporation v. 
Schoneke, La., 140 So. Rep. 111. 49 B. L. J. 
789. 


§ 504.—Instrument given in gambling trans- 
action. 


The payee of drafts, who negotiates them 
in a gambling transaction, cannot resist 
payment as against holders in due course. 
Sakon v. Santini, Mich., 241 N. W. Rep. 
160. 49 B. L. J. 352. 


§ 509. Burden of proof. 


Where a trade acceptance is given in con- 
nection with an order for goods the drawer’s 
breach of an agreement to do something in 
the future relative to assisting in the sale 
of the goods does not constitute such fraud 
as to render the title to the trade acceptance 
defective and thus put on the indorsee 
holder the burden of proving his title in 
due course. Levitt v. Johnstown Office Sup- 
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ply Company, Pa., 157 Atl. Rep. 804. 49 
B, 310: 


INCOMPLETE INSTRUMENTS 
§517. Liability of bank paying check. 

A corporation, which delivers signed 
checks, blank as to payee and amount, to 
an employee in order to enable the employee 
to pay the corporation’s current bills, can- 
not hold the bank liable if the payee fills 
the checks in for an unauthorized amount 
and makes off with the money. Rancho San 
Carlos v. Bank of Italy, Cal., 11 Pac. Rep. 
(2d) 424. 49 B. L. J. 932. 


INDORSEMENTS 


Capacity in which party signing is 
liable—indorser. 

Where the payee of a negotiable trade 
acceptance places his unqualified indorse- 
ment thereon, such indorsement constitutes 
a new contract binding the payee indorser 
to the engagement that on due presentment 
the trade acceptance will be paid according 
to its tenor and that if it is dishonored 
and the necessary proceedings on dishonor 
are duly taken the indorser will pay the 
amount thereof to the holder. Parol testi- 
mony is incompetent to vary the terms of 
such contract. Waxahachie National Bank 
v. Forreston Gin Co., Tex., 46 S. W. Rep. 
(2d) 666. 49 B. L. J. 586. 


§ 542. Qualified indorsements. 


The words “for value received, I hereby 
sell, transfer and assign all my right, title 
and interest to within note” constitute a 
qualified indorsement. Medlin v. Miles, 
N. C., 161 S. E. Rep. 207. 49 B. L. J. 
380. 


§ 529. 


An indorsement stating that “This is to 
certify that I have this day sold all my 
rights, title, and interest to the within note 
and mortgage” is not a qualified indorse- 
ment but a general indorsement in due 
course. Divelbiss v. Burns, Miss., 138 So. 
Rep. 346. 49 B. L. J. 287. 


Insurance in the banking business. 
A series of articles: 49 B. L. J. 937, 1023. 


INSURANCE 
Fidelity bonds, see $170. 


§558. Liability on policies. 

A bank will not be permitted to recover 
on a policy indemnifying it against loss 
through the payment of forged or raised 
checks when it credits a depositor with the 
amount of such checks paid by it and as- 
sumes the loss itself in the face of the de- 
positor’s negligence in preparing the checks 


and delay in notifying the bank of the pay- 
ments. Aetna Casualty & Surety Company 
v. Phoenix National Bank & Trust Company, 
U. S., 52 Sup. Ct. Rep. 329. 49 B. L. J. 
350, 373. 


A title company which issues policies pro- 
tecting loans made by a loan association and 
which pays to the association the amount 
of a loss resulting from making loans on 
forged mortgages and notes, cannot recover 
the amount of the loss from the bank which 
paid checks issued by the loan association 
to the borrower on forged indorsements. 
New York Title & Mortgage Company v. 
First National Bank, Mo., 51 Fed. Rep. 
(2d) 485. 49 B. L. J. 269. 


A bankers’ blanket bond, insuring a trust 
company against loss of securities through 
“misplacement”? does not protect the com- 
pany, acting as transfer agent of stock, as 
to a loss resulting from the mistake of an 
employee in charging shares transferred 
against the wrong account. New York 
Trust Co. v. Royal Indemnity Co., 253 N. Y. 
Supp. 154. 49 B. L. J. 23. 


INTEREST 


§ 564. Interest on deposits. 


Upon the closing of a bank, unless there 
is sufficient money on hand to pay all of 
the depositors, both general and preferred, 
no interest can be allowed on any deposit, 
even those which are entitled 1o a prefer- 
ence in payment. Every general depositor 
has the same right as a depositor holding a 
preferred claim, except the right to be paid 
first. Taylor, Bank Commissioner v. Corn- 
ing Bank & Trust Co., Ark., 48 S. W. Rep. 
(2d) 1102. 49 B. L. J. 951. 


LIEN AND SET-OFF 


Banks Lien or Right of Set-Off Against 
Depositor 


§ 585. 


Application of firm account to part- 
ner’s debt. 


Where a bank has knowledge that a de- 
posit is owned by a partnership composed 
of two brothers, though standing in the 
name of one of the brothers, the bank can- 
not apply the deposit as a credit on a note 
on which one of the brothers is liable as an 
indorser. Lee v. First National Bank, La., 
139 So. Rep. 63. 49 B. L. J. 382. 


§587. Deposit by agent. 

Where a bank innocently takes drafts 
from a depositor, who is the apparent but 
not the true owner thereof, and applies the 
drafts upon a debt due it from the deposi- 
tor, but does not change its position in 
any way on account of the taking of the 
drafts, the bank will be required to account 
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to the true owner for the proceeds of the 
drafts. Allen Dudley & Co. v. First Na- 
tional Bank, Neb., 240 N. W. Rep. 522. 
49 B. L. J. 566. 


§ 588. 


Where a bank, through one of its officers, 
has notice that funds deposited in a cer- 
tain account by a depositor are held by the 
depositor in trust for a third party, the 
bank will not be permitted to apply the 
deposit to a note of the depositor held by 
it to the prejudice of the third party. West- 
ern Shoe Co. v. Amarillo National Bank, 
Tex., 42 S. W. Rep. (2d) 469. 49 B. L. J. 
230. 


Deposit by trustee. 


§591. Deposit by attorney. 


A bank which permits an attorney to: 


deposit in his individual account a check 
payable to the attorney and his client 
jointly cannot apply the proceeds of the 
check to the satisfaction of a debt owing 
to the bank by the attorney. Wegerslev v. 
Midland National Bank & Trust Company, 
Minn., 238 N. W. Rep. 792. 49 B. L. J. 21. 


Funds deposited by executor. 


A bank, which holds the note of a de- 
ceased person, whose estate is insolvent, may 


not charge the note against estate funds 
subsequently deposited by the executrix, 
even though the executrix, after her ap- 


pointment, renewed the notes. To allow the 
bank to make such an application of the 
funds of the estate would be to give it an 
advantage or preference over the other es- 
tate creditors. In re Mulvana’s Estate, 256 
N. Y. Supp. 536. 49 B. L. J. 966. 


Set-Off Against Insolvent Bank 


§ 621. Depositor’s right of set-off. 

The defendant corporation kept an in- 
active account in a South Carolina bank for 
pay roll purposes. Its practice was to draw 
each week the amount needed for its pay 
roll and give the South Carolina bank a 
check for that amount on a New York bank. 
On one occasion the defendant gave its 
check for the amount of its pay roll and 
withdrew the amount. The bank failed the 
next day and the defendant stopped pay- 
ment on the check. The receiver of the 
failed bank brought this action to recover 
the amount of the check. It was held that 
the defendant was entitled to set off the 
deposit balance ($2,000) against its lia- 
bility on the check and to prorate with the 
other depositors as to the balance. South 
Carolina State Bank v. Santee Mills, S. C., 
164 S. E. Rep. 1. 49 B. L. J. 882. 


The owner of all the stock of a corpora- 
tion will not be permitted to set off his 
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personal debt to an insolvent bank against 
the corporation’s deposit in the bank. Taub 
v. Coker; Coker v. Bank of Darlington, 
S. C., 161 S. E. Rep. 117. 49 B. L. J. 417. 


§ 623. 


In an action by the receiver of an insol- 
vent bank against the indorser of a note 
the indorser may set off his deposit in the 
bank against his liability on the note not- 
withstanding the fact that the maker of the 
note is solvent. (Overruling Borough Bank 
of Brooklyn v. Mulqueen, 125 N. Y. Supp. 
1034, 28 B. L. J. 127.) Bank of United 
States v. Braveman, 251 N. Y. Supp. 160. 
49 B. L. J. 26. 


Right of indorser. 


Where a note is payable “without offset” 
these words have no effect as between the 
maker and the payee. The maker and in- 
dorser of a note payable to a bank “with- 
out offset” are entitled to set off the amount 
of the indorser’s deposit against the note 
upon the bank’s insolvency. In re Liquida- 
tion of Bamberg Banking Co., S. C., 159 
S. E. Rep. 492. 49 B. L. J. 61. 


A depositor of an insolvent bank cannot 
set off his deposit against his liability as 
indorser on a note held by the bank, which 
note was signed by the makers for the ac- 
commodation of the indorser. M. R. John- 
ston Coffee Co., Ine. v. Page, State Bank 
Commissioner, Md., 157 Atl. Rep. 297. 49 
B. L. J. 959. 


MATURITY 


Construction of note with reference 
to time of maturity. 


§ 643. 


Where a note “payable on or before” 
February 1, 1928, and providing for the 
payment of interest at maturity further 
provided that if a certain building should 
be completed before that date the principal 
and interest should become due upon the 
completion thereof, such provision was an 
acceleration clause and the note was due in 
any event on February 1, 1928. Tilden 
Lumber & Mill Co. v. Bacon Land Co., Cal., 
3 Pae. Rep (2d) 350. 49 B. L. J. 518. 


MONEY ORDERS 


§ 661. Telegraph money orders. 


Where a bank sends money by wire, in 
answer to a telegram from one posing un- 
der an assumed name, and the telegraph 
company pays the money to the impostor, 
the company will not be liable to the bank 
in the absence of negligence on its part. 
First National Bank of Dothan v. Western 
Union Telegraph Co., Ala., 142 So. Rep. 99. 
49 B. L. J. 1029. 
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NATIONAL BANKS 


§ 702. Powers of national banks generally. 

A national bank has no power to pledge 
its assets as security for the deposits of 
private persons or corporations. Baltimore 
& Ohio Railroad Company v. Smith, 56 Fed. 
Rep. (2d) 799. 49 B. L. J. 549. 


NEGOTIABILITY 
Trade acceptances, see § 1275. 


§ 725. Words of negotiability necessary. 


An instrument not payable to order or 
bearer is not negotiable. Owings v. Rider, 
Ky., 45 S. W. Rep. (2d) 487.. 49 B. L. J. 
452. 
§731. Stipulations in general not affecting 
negotiability. 

A bond is negotiable notwithstanding that 
it is payable “to the bearer hereof, or if 
this bond be registered, to the registered 
holder hereof.” Thomas v. De Moss, N. C., 
163 S. E. Rep. 759. 49 B. L. J. 947. 

A bill of exchange drawn by a corpora- 
tion upon itself may, under the Negotiable 
Instruments Act, be treated by the holder 
at his election either as a bill of exchange 
or as a promissory note. Such an instru- 
ment is not subject to countermand. It is 
not rendered conditional because it bears 
the words “upon acceptance.” First Na- 
tional Bank v. Rhode Island Insurance Com- 
pany, 43 S. W. Rep. (2d) 535. 49 B. L. J. 
301. 


Instrument payable out of particu- 
lar fund is non-negotiable. 


An instrument payable “out of the earn- 
ings of a certain timber logging contract,” 
etc., is payable out of a particular fund and, 
therefore, not negotiable. State Bank v. 
Heider, Ore., 9 Pac. Rep. (2d) 120. 49 
B. L. J. 658. 


§ 740. 


Instruments payable on or before 
certain date. 


The negotiability of a note payable in 
installments is not destroyed by the pres- 
ence of the words “with the right to an- 
ticipate any or all payments at any time.” 
Northridge v. Grenier, Mass., 180 N. E. 
Rep. 226. 49 B. L. J. 592. 


§ 752. 


§ 757. Provision for extension of time. 

A bond is negotiable notwithstanding a 
provision permitting the trustee under a 
deed of trust securing the bond to extend 
the time of payment for specified periods 
upon the application of the maker and with 
the consent of the holder. Thomas v. De 
Moss, N. C., 163 S. E. Rep. 759. 49 B. L. 
J. 947. 


NOTICE OF DISHONOR 


§ 820. Notice by telephone. 

A note signed by Joseph L. Thomas, as 
maker, payable at the plaintiff bank, was 
paid by the plaintiff out of the account of 
Joseph S. Thomas by mistake, Joseph L. 
having no account at the bank. The payee, 
who was also indorser, of the note was noti- 
fied by telephone and personally of the 
mistake on the following day. It was held 


- that this notice was a sufficient notice of 


dishonor and that the plaintiff bank was 
entitled to recover the amount paid. Yonk- 
ers National Bank & Trust Co. v. Yerks & 
Co., Ine., 254 N. Y. Supp. 543. 49 B. L. J. 
290. 


§ 850. Proof of notice. 


Notarial certificates stating that notices 
of demand and refusal of payment were 
properly mailed to the makers and indorsers 
of a note at their respective addresses are 
admissible in evidence, although the street 
and number of the addresses are not given 
in the certificates, where the weight of the 
evidence indicates that the notices were re- 
ceived. Chase Nat. Bank v. Rosenbaum, 
254 N. Y. Supp. 593. 49 B. L. J. 247. 


OFFICERS OF BANKS 


Authority of officers in general. 


In an action on a note payable to a bank 
and discounted to another bank the maker 
eannot defend on the ground that an officer 
of the payee bank agreed that the note 
would be kept in the bank. An officer of 
a bank has no authority to bind the bank 
on a promise, oral or in writing, to a person 
executing a note to the bank that he will 
not be required to pay the note, or that the 
note shall not be negotiable in the hands 
of the bank and shall not be negotiated 
by it. New England National Bank & Trust 
Co. v. Hille, Okla., 4 Pac. Rep. (2d) 42. 
49 B. L. J. 399. 


§857. Authority of president. 

The president of a bank has no authority, 
by virtue of his office, to agree to pay in- 
terest on a depositor’s daily balances. Such 
an agreement must be authorized by the 
board of directors. Elston, Prince & Me- 
Dade v. First State Bank, La., 140 So. Rep. 
510. 49 B. L. J. 647. 


Where the president and vice-president of 
a state bank obtain a loan from a national 
bank on a note signed by them in their in- 
dividual capacities in order to cover a deficit 
of the bank and subsequently make a pay- 
ment on the note out of the funds of the 
state bank, which payment the national bank 
receives with knowledge of the circum- 
stances, the state bank may recover the 
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amount of the payment from the national 
bank. Bliss v. Live Stock National Bank, 
Neb., 241 N. W. Rep. 106. 49 B. L. J. 460. 


Personal liability of vice-president. 


Where the vice-president of a bank, act- 
ing on behalf of the bank, induces a de- 
positor who wishes to withdraw a savings 
deposit to let the deposit remain in the bank 
by representing to her that the financial 
condition of the bank is good and that the 
deposit will be perfectly safe when, in fact, 
he knows that these representations are 
false, the depositor upon the failure of the 
bank may hold both the vice-president and 
the bank liable in damages in an action 
based on the officer’s fraud and deceit. She 
is not, however, entitled to a preference 
against the assets of the insolvent bank for 
the amount of her deposit. Mallett v. Tun- 
nicliffe, Fla., 136 So. Rep. 346. 49 B. L. J. 
504. 


§875. Authority of cashier to borrow 
money. 


The cashier of a bank, in general charge 
of its affairs, has authority to borrow money 
on behalf of the bank and the bank will be 
liable for money so borrowed even though 
the cashier appropriates it to his own in- 
dividual use, provided the lender has acted 
in good faith. Cross v. Amoretti, Wyo., 9 
Pac. Rep. (2d) 147. 49 B. L. J. 656. 


§ 883. Liability of bank for cashier’s act. 


Where the guardian of an incompetent 
depositor, who is also the cashier and sole 
managing officer of the bank of deposit, 
withdraws funds from the incompetent’s 
account and applies them to overdrafts of 
his own personal account and to overdrafts 
of a corporation in which he is interested, 
the bank is liable for the amount. Martin 
v. First National Bank, 51 Fed. Rep. (2d) 
840. 49 B. L. J. 14. 


§ 884. Personal liability of cashier. 


The managing officer of a bank who in- 
duces a person to purchase a promissory 
note, representing the same to be a sound 
investment, when the facts show that it is 
not, will be liable to the investor for a loss 
which he sustains. Eidem v. Dahl, Minn., 
240 N. W. Rep. 531. 49 B. L. J. 473. 


The cashier of a national bank who pur- 
chases for the bank inadequately secured 
real estate mortgages, paying commissions 
on the transaction to himself, is responsible 
to the bank, or to a receiver subsequently 
appointed, for the bank’s loss. And any 
person who participates in the deal to his 
own advantage is likewise liable. Holman 
v. Moore, Mich., 242 N. W. Rep. 839. 49 
B. L. J. 1034. 


§ 904. Liability of directors for excessive 
loans. 

Under a statute making each director and 
officer of any bank “personally liable for 
all excessive loans made by his bank in such 
amount as such loan may be in excess of 
the amount limited by law,’ the fact that 
one who has borrowed an excessive amount 
from a bank pays a sufficient amount on the 
debt to reduce it within the legal limit does 
not relieve the directors and officers from 
the liability imposed by the statute. Smith 
v. Fischer, 8. D., 237 N. W. Rep. 718. 49 
B. L. J. 45. 


§ 918. Notice to officeras notice to bank. 


Where a corporation, engaged in business 
as a factor, repays a loan to a bank out of 
funds belonging to a principal, the bank 
is chargeable with notice of the trust char- 
acter of the funds and cannot retain the 
payment, where it appears that no payment 
on the loan was made for two years prior 
to the final payment; that a small amount 
due for the renewal of the note was collected 
with difficulty; that an officer of the bank 
was also a director of the corporation. 
Topas v. National Shawmut Bank, 53 Fed. 
Rep. (2d) 1020. 49 B. L. J. 285. 


Death of officer not covered by working- 
men’s compensation. 

The death of a bank officer as a result of 
an automobile accident occurring while he 
was on a “good will tour” sponsored by 
business men for the purpose of advertising 
a county fair is not compensable under the 
provisions of the Minnesota Workmen’s 
Compensation Act. Quast v. State Bank, 
Minn., 238 N. W. Rep. 677. 49 B. L. J. 171. 


OVERDRAFTS 


§952. Criminal liability—Kentucky. 


The Kentucky “cold check” statute, mak- 
ing it an offense to issue a check against 
insufficient funds, is not unconstitutional as 
an attempt to determine by legislation the 
weight to be given to evidence as to what 
constitutes a presumption of guilt. Hughes 
v. Commonwealth, Ky., 46 S. W. Rep. (2d) 
783. 49 B. L. J. 696. 


—South Dakota. 


A statute making it an offense to issue 
a check with knowledge that it is drawn 
against insufficient funds is unconstitutional 
as applied to a postdated eheck in that it 
involves the imposing of imprisonment for 
debt founded upon a contract. State v. 
Nelson, S. D., 237 N. W. Rep. 766. 49 
3. 


A statute making it an offense to draw 
or to issue a check with knowledge that it 
is drawn against insufficient funds is in- 
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applicable to overdrafts since “unless the 
check is honored, there can be no overdraft, 
and if the check is honored, then no offense 
is committed by issuing the check.” State 
v. Nelson, S. D., 237 N. W. Rep. 766. 49 
187. 


PATENT RIGHT NOTES 


Liability of maker. 


The maker of a note given for a patent 
right will be liable thereon, in an action by 
the payee, even though the note does not 
contain the words “given for a patent right’ 
as required by the New York statutes. 
Smith v. Woodworth, 255 N. Y. Supp. 608. 
49 B. L. J. 847. 


PAYMENT 


§ 994. Payment to person other than holder. 


A check given to the payee of a note in 
payment thereof does not constitute pay- 
ment where the note has been sold and the 
payee is not an agent of the holder. First 
National Bank v. Redding, Neb., 237 N. W. 
Rep. 669. 49 B. L. J. 36. 


§ 997. Payment of checks. 


Where the promoters of a corporation 
open an account in the name of the corpo- 
ration before the company is organized, giv- 
ing authority to the secretary of the corpo- 
ration to draw checks against the account, 
and the arrangement is ratified by the cor- 
poration by a resolution passed after its 
organization, the bank will be protected as 
to any checks signed by the secretary which 
it has in the meantime paid in good faith. 
H. Horowitz, Ine., v. Weehawken Trust & 
Title Company, N. J., 159 Atl. Rep. 384. 
49 B. L. J. 558. 


An account was opened in the defendant 
bank in the name of two individuals. Later 
the defendant paid a check signed by them 
and indorsed in the name of the payee. One 
of the drawers indorsed below the payee’s 
indorsement. The plaintiff, as receiver of 
a corporation, brought this action claiming 
that the funds really belonged to the corpo- 
ration and that the signature of the payee 
was a forgery. It was held that the plain- 
tiff was not entitled to a summary judg- 
ment in view of the fact that he produced 
no proof that the bank had any knowledge 
of the corporation’s interest in the deposit. 
The motion for summary judgment was ac- 
cordingly denied. Hurwitz v. Corn Ex- 
change Bank, 253 N. Y. Supp. 851. 49 
B. L. J. 332. 


Where the drawer of a draft sends it for 
collection to a bank in which the drawee 
has an account and the bank charges the 
draft against the drawee’s account, marks 


it paid, and surrenders it to the drawee 
and then fails without remitting to the 
drawer, the draft is paid and the drawer 
cannot hold the drawee liable. Abilene 
Flour Mills Co. v. Jackson Lumber Co., 
Ala., 136 So. Rep. 808. 49 B. L. J. 70. 


Where one of two joint payees of a check 
indorses it and collects the proceeds and 
it appears that the other joint payee had 
no right to or interest in the proceeds, the 
latter will have no claim against the drawee 
bank. Yarborough v. People’s National 
Bank, S. C., 160 S. E. Rep. 844. 49 B. L. 
J. 327. 


§ 1013.—Checks signed by agent. 


A bank which pays checks against a cor- 
poration’s account, drawn without authority 
by the corporation’s store manager, will be 
liable to the corporation for the amount 
misappropriated by the manager. The fact 
that the manager is authorized to make 
deposits in the account does not authorize 
him to draw against it. Pelican Well, Tool 
& Supply Company v. Sabine State Bank & 
Trust Company, La., 138 So. Rep. 161. 49 
B. L. J. 87. 


A bank which cashes a check drawn in 
his own name by a person who had been 
authorized previously to draw checks against 
an account placed to his credit by his em- 
ployer, cannot upon the dishonor of the 
check recover against the employer, where 
it appears that the latter derived no benefit 
from the check, had no agreement or com- 
munication with the bank with reference 
thereto, and where it further appears that 
the employment was terminated two months 
prior to the date of the check. Atlantic 
Pipe Line Co. v. Huntsville State Bank, 
Tex., 43 S. W. Rep. (2d) 965. 49 B. L. J. 


253. 


§ 1014.—Checks against partnership and 
joint accounts. 


Where money is deposited in a checking 
account in the names of two persons jointly 
and the bank pays it on a check signed in 
both names by one of the depositors it will 
be liable to the other. It is not protected 
by a statute authorizing it to pay to either 
of two depositors a deposit “made by any 
person in the name of such depositor and 
another person and in form to be paid to 
either or the survivor of them.” Motley v. 
Forester, 163 S. E. Rep. 828. 49 B. L. J. 
835. 


§ 1016. Bank’s liability for refusing de- 
positor’s check. 

A bank will not be liable in damages to 

its depositor for refusing to pay the latter’s 

checks where such refusal was caused by 
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the fact that the bank applied the deposit 
to the satisfaction of demand notes of the 
depositor which it held. In such a case 
the bank may apply the deposit to the 
notes without the formality of making a 
demand on the depositor for payment. State 
Trust & Savings Bank v. Malitz, Tex., 44 
S. W. Rep. (2d) 1070. 49 B. L. J. 412. 


§ 1026. Check as payment. 


Where a shipper draws a draft against 
the consignee for the purchase price of the 
goods shipped and the collecting bank re- 
ceives from the consignee his check on the 
bank for the amount, drawn against suf- 
ficient funds, but fails before making re- 
mittance, the bank is acting as the shipper’s 
agent, the draft is paid, and the consignee 
is under no further liability to the shipper. 
Nutrena Feed Mills, Ine. v. Superior Whole- 
sale Grocery Company, Neb., 241 N. W. Rep. 
522. 49 B. L. J. 972. 

Where the payee of a check deposits it 
and the collecting bank receives the drawee’s 
draft in payment, which draft is dishonored 
because of the drawee’s failure, the check 
is regarded as paid as between the drawer 
and payee. The fact that the collecting 
bank (in this case the Federal Reserve 
Bank) is authorized to take drafts in pay- 
ment of checks has no bearing on the mat- 
ter. Such authority merely protects the 
collecting bank from liability to its prin- 
cipal (the payee of the check) for having 
taken a draft instead of insisting on cash. 
Texas Electric Service Co. v. Clark, Tex., 
47 S. W. Rep. (2d) 483. 49 B. L. J. 796. 
§1027.—Check is conditional payment 

merely. 

A check given for a part of the purchase 
price of stock sold under an oral agreement 
which is protested for nonpayment is not a 
part payment within the meaning of the 
statute of frauds where it is not received 
as such by the vendor. Rabe v. Danaher, 
51 Fed. Rep. (2d) 777. 49 B. L. J. 122. 


§ 1028.—Effect of negligence in collecting. 

One who accepts the check of a third 
party as a conditional payment of a debt 
is charged with the duty of collecting it 


without negligence. In such a ease, the 
circuitous routing of the check through a 
distant bank situated outside the state, re- 
quiring six days for making a presentment 
for payment, which might have been made 
in one day, is negligence. Such negligence, 
if it causes the check to be unpaid, will 
render the conditional payment of the debt 
absolute. Woods Brothers Corporation v. 
Francke, Neb., 241 N. W. Rep. 88. 49 
B. L. J. 706. 


The payee of a check which is not paid 
may recover against the drawer in a suit 
upon the debt in payment of which the 
check was given, although the drawer 
charges negligence in the collection of the 
check, where the drawer fails to prove that 
a loss to the amount of the debt resulted 
from the alleged negligence. South Jack- 
sonville v. Jacksonville Traction Co., 50 
Fed. Rep. (2d) 839. 49 B. L. J. 50. 


§ 1032. Check “in full” of liquidated claim. 


Though a check for less than the amount 
of a note recites that it is given in payment 
of the note in full, it will not constitute 
payment unless it appears that there is a 
genuine dispute between the parties as to 
the amount due. Staples v. Growers’ Fi- 
nance Corporation, Ga., 161 S. E. Rep. 675. 
49 B. L. J. 711. 


PLEDGE AND COLLATERAL 


§1038. Pledge and collateral in general. 

A pledgee of a note or an assignee as 
security may maintain an action against the 
maker without making the pledgor or as- 
signor a party to the action. Tilden Lum- 
ber & Mill Co. v. Bacon Land Co., Cal., 3 
Pac. Rep. (2d) 350. 49 B. L. J. 518. 


A person deposited bonds with a bank 
under a contract, which provided that the 
bank would give credit to another bank for 
a period of seven months and that upon the 
request of the depositor or his assignee the 
bonds would be returned to the depositor 
and the amount charged against the account 
of the other bank. It was held that the 
depositor was entitled to the return of the 
bonds irrespective of whether the account 
of such other bank was equal to or less than 
the amount of the bonds. Green v. Ashland 
Sixty-Third State Bank, Ill., 178 N. E. Rep. 
468. 49 B. L. J. 188. 


PRESENTMENT FOR PAYMENT 


§ 1055. Necessity for presentment. 

Section 147 of the New York Negotiable 
Instruments Law (§ 87 of the Uniform Act) 
declaring that an instrument payable at a 
bank is equivalent to an order to pay the 
same for the account of the principal debtor 
does not convert a trade acceptance pay- 
able at a bank into a check, making pre- 
sentment and notice necessary as in the case 
of the drawer of a check. Dubler v. Tos- 
eana Straw Goods Corporation, 254 N. Y. 
Supp. 464. 49 B. L. J. 300. 


§ 1058. Presentment to partners. 

The fact that the payee of a note signed 
by a partnership and by the members 
thereof individually demands payment of 
only one of the partners prior to suit does 
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not discharge the other partner from lia- 
bility as a maker. Weaver v. Oliver, Tex., 
40 S. W. Rep. (2d) 984. 49 B. L. J. 34. 


§ 1065. Presentment by mail. 


Where the payee of a check mails it di- 
rect to the drawee bank, with a request for 
remittance in exchange, and the drawee 
holds the check for sixty days and then fails 
without remitting, although the drawer’s 
deposit was sufficient to pay the check, the 
drawer will be discharged from liability. 
This is not a proper method of presentment 
for the purpose of charging a drawer with 
liability. Shaver v. Litchfield Clothing Co., 
Ark., 48 S. W. Rep. (2d) 247. 49 B. L. J. 
772. 


§ 1070. Time of presentment of checks. 


Where the holder has knowledge that the 
drawee bank is in a precarious condition 
he must present the check at the first op- 
portunity or the drawer will be relieved 
from liability if any loss occurs. Hender- 
son Chevrolet Co., Inc., v. Ingle, N. C., 162 
8. E. Rep. 219. 49 B. L. J. 173. 


§ 1073.—Local check. 


The payee of a check drawn on a bank 
in the same town in which it is received 
must present it for payment on the day 
following its receipt. Loland v. Nelson, 
Ore., 8 Pac. Rep. (2d) 82. 49 B. L. J. 345. 


Where the holder of a check receives it 
in the same place in which the drawee bank 
is located, he must present it for payment 
not later than the following day, even 
though the check was delivered to him on 
a holiday, or the drawer will be discharged 
from liability to the extent of any loss 
which he suffers as a result of the delay. 
But if the drawer does not deposit funds 
sufficient to cover the check until 2 p. m. 
on the day following delivery, the holder 
has until the second day after delivery in 
which to make presentment. Missouri Pa- 
cific R. Co. v. Brown Coal Co., Mo., 48 S. W. 
Rep. (2d) 86. 49 B. L. J. 799. 


SAFE DEPOSIT COMPANIES 


Power of attorney authorizing access. 


A power of attorney executed by the 
renter of a safe deposit box, authorizing 
another to have access to the box, is not 
affected or limited by a subsequent letter 
authorizing the attorney in fact to open a 
box for the purpose of taking therefrom 
certain specified securities. Stephens v. 
Commercial National Bank, Cal., 4 Pace. 
Rep. (2d) 258. 49 B. L. J. 117. 


SAVINGS BANKS 


Right of bank to indemnity before 
paying on lost pass-book. 


Where a decedent’s savings bank pass- 
book cannot be found and the bank has re- 
ceived no notification of an assignment of 
the deposit, the administrator of the de- 
cedent’s estate is entitled to withdraw the 
deposit without indemnifying the bank on 
account of any loss which may be sustained 
on account of the payment, although the 
by-laws of the bank to which the decedent 
subscribed provide that withdrawals shall 
be permitted only when the pass-book is 
produced unless the pass-book has been lost, 
when the officers of the bank may make 
payment to the depositor without the pro- 
duction of the book if the bank is furnished 
with satisfactory indemnity against any 
claim which may be made on account of the 
payment. Ornbaun v. First National Bank, 
Cal., 8 Pac. Rep. (2d) 470. 49 B. L. J. 594. 


§ 1123. 


STOCK AND STOCKHOLDERS 


Rights of stockholder on merger. 


The stockholders of a bank, which is 
merged into a new banking corporation, 
who object to the merger are entitled to 
have their shares appraised and to be paid 
for them even though their demand is not 
made until after the merger has become 
effective. Application of Wynegar; In re 
Plaza Trust Co., 257 N. Y. Supp. 595. 49 
B. L. J. 1039. 


§ 1165. Stock subscriptions. 

Before the organization of a bank the 
preorganization committee is not author- 
ized to make an oral contract providing for 
the employment of a subscriber to the stock 
of the bank in consideration for his stock 
subscription. Wolfe v. Pan American Bank, 
Cal., 4 Pac. Rep. (2d) 822. 49 B. L. J. 386. 


§ 1166. Transfer and sale of stock. 

A New York trust company which takes 
over a national bank may print upon a 
certificate of stock issued in place of a 
certificate of the national bank lost by the 
stockholder the provisions of section 66 of 
the New York Stock Corporation Law read- 


ing as follows: “Transfer of stock by 
stockholder indebted to corporation. If a 
stockholder shall be indebted to the corpo- 
ration, the directors may refuse to consent 
to a transfer of his stock until such in- 
debtedness is paid, provided a copy of this 
section or the substance thereof is written 
or printed upon the certificate of stock.” 
Lacy v. First Trust & Deposit Company, 
252 N. Y. Supp. 213. 49 B. L. J. 101. 


One who signs a promissory note as co- 
maker and delivers it for shares of stock 
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in a bank will not be permitted to escape 
liability on the note after the shares have 
been transferred to his name on the books 
of the bank and he has been elected a di- 
rector and held office for a number of years, 
by saying that he is not the real owner of 
the shares and that he signed merely as 
surety for the other maker, where the own- 
ership of the shares was necessary to qualify 
him as director. Kienke v. Kirsch, Neb., 
238 N. W. Rep. 33. 49 B. L. J. 175. 


Personal liability of officers inducing pur- 
chase of stock. 

Where the officers of a failing bank in- 
duce a person to invest in shares of the 
bank’s stock on the representation that the 
bank will be reorganized and that all worth- 
less or doubtful paper held by the bank 
will be eliminated, which representations are 
not fulfilled, and the bank subsequently 
fails, the officers will be personally liable 
for the amount invested by the stockholder 
and for the amount of the assessment paid 
by him because of the failure. Baumchen 
v. Donahoe, Ia., 242 N. W. Rep. 533. 49 
B. L. J. 742. 


Rights of stockholders on merger of banks. 


Under section 496 of the New York Bank- 
ing Law, where one bank is merged into 
another, the objecting stockholders of the 
merged bank are entitled to have their 
shares appraised and paid for. The stock- 
holders of the absorbing bank do not have 
that right. Matter of Cantor, 258 N. Y. 
Supp. 627, 628. 49 B. L. J. 857. 


§ 1171. Right of bank to purchase its own 
shares. 

An agreement by a bank in selling shares 
of its stock that it will, at the option of 
the purchaser, repurchase the stock, is il- 
legal and unenforceable. Norwalk v. Mar- 
eus, N. Y. App. Div. (April, 1932). 49 
B. L. J. 562. 


§ 1174. Stockholders right to sue. 


A stockholder cannot ordinarily bring 
suit in the name of his bank where the bank 
has not refused to sue. Grimes v. Bram- 
mer, Ia., 239 N. W. Rep. 550. 49 B. L. J. 
245. 


§ 1175. Right of stockholder to inspect 
books. 

The Montana statute, chapter 89, section 
108, Laws of 1927, providing that no stock- 
holder of a bank incorporated under the 
laws of Montana shall have the right to 
inspect the books and records of the bank 
which show its transactions with its cus- 
tomers and limiting the stockholders in this 
respect to the right to inspect the general 
statement book showing the general assets 


and liabilities of the bank, is constitutional. 
State v. State Bank of Moore, Mont., 4 Pac. 
Rep. (2d) 717. 49 B. L. J. 133. 


§ 1185. Statutory liability in general of 
stockholders to creditors. 


A stockholder who pays an assessment 
ordered to restore impaired capital of a 
bank is not relieved of the stockholders’ 
double liability after the closing of the 
bank because of any misunderstanding, mis- 
information, belief, or intention on his part 
or on the part of bank officials or state of- 
ficials that he will be so relieved. Russ v. 
Golson, Fla., 136 So. Rep. 507. 49 B. L. J. 
778. 


The provision of the Indiana Constitution, 
section 6, art. 11, imposing a double lia- 
bility on the stockholders of every “bank 
or banking company” applies to the stock- 
holders of “a loan, trust and safe deposit 
company,” which earries on a general bank- 
ing business. This provision is self execut- 
ing, that is it requires no legislative enact- 
ment to put it into effect. Rowley v. Pogue, 
Ind., 181 N. E. Rep. 589. 49 B. L. J. 896. 


The stockholders of a bank which has 
failed have no right to set off against their 
statutory liability the amounts deposited to 
their credit in the bank. They must pay 
their assessments in full and accept their 
pro rata shares of their deposits along with 
all depositors. Graham v. Berry, 8. C., 164 
S. E. Rep. 755. 49 B. L. J. 1041. 


—Shares loaned to qualify director. 


A person to whom shares of bank stock 
are loaned to enable him to qualify as a 
director, without any agreement on his part 
to purchase or pay for the stock, will not 
be subject to the stockholders’ statutory 
liability on the failure of the bank. He 
may explain the fact that the stock appears 
in his name on the books of the bank by 
showing that he was not the real owner. 
Shaw v. Hailey, Tex., 46 So. Rep. (2d) 
727. 49 BLL. J. 754. 


§1197.—Stock purchased on  misrepre- 
sentation. 


Stockholders cannot escape liability to 
depositors, even though the subscriptions to 
stock were induced by fraud, and even 
though the deposits were made prior to the 
date when they became stockholders. Haw- 
kins v. Swan, 52 Fed. Rep. (2d) 688. 49 
B, Jd. 


One who becomes president and director 
of a trust company and enters upon his 
duties in those capacities is estopped from 
setting up fraud in the sale to him of his 
qualifying shares, as a defense to his double 
liability, even though the stock certificate 
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was never delivered to him and the shares 
were not transferred to him on the books 
of the bank. Rowley v. Pogue, Ind., 181 
N. E. Rep. 589. 49 B. L. J. 896. 


Where a national bank, a trust company 
and a savings bank, merge under the char- 
ter of the national bank, stockholders of the 
savings bank, who have become stockholders 
of the new national bank, will not be per- 
mitted to escape their liability as such to 
creditors and depositors upon the failure of 
the new bank on the ground that the sav- 
ings bank was solvent at the time of the 
merger whereas the other two were in- 
solvent. Hawkins v. Swan, 52 Fed. Rep. 
(2d) 688. 49 B. L. J. 217. 


§ 1200.—Shares transferred when bank in- 
solvent. - 

A stockholder in a national bank, who 
transfers her shares in good faith more than 
sixty days prior to the failure of the bank, 
without knowledge that the bank is at the 
time insolvent, is not subject to the stock- 
holders’ statutory liability. The fact that 
the shares were transferred as a gift is 
immaterial. Hodges v. Meriweather, 55 Fed. 
Rep. (2d) 29. 49 B. L. J. 873. 


A bank stockholder who transfers, or 
attempts to transfer, his shares within six 
months preceding the bank’s failure remains 
liable as a stockholder under the laws of 
Florida. Treadwell v. Riley, Fla., 138 So. 
Rep. 757. 49 B. L. J. 804. 


Nearly two years before the insolvency 
of a bank one of its directors, in good faith, 
transferred 89 shares of the bank stock 
standing in his name to his two sons as 
trustees for the purpose of creating an 
educational fund for the children of the 
trustees. Upon the failure of the bank it 
was held that he was not subject to the 
stockholder’s statutory liability. Corpora- 
tion Commission v. Latham, Supreme Court 
of North Carolina, 160 S. E. Rep. 295. 49 
B. L. J. 212. 


The owners of bank stock sold it while 
the status of the bank was doubtful and its 
affairs were under the control of the depart- 
ment of trade and commerce. It was held 
that they were liable for the stockholders’ 
statutory double liability where the liability 
accrued during the time they were owners 
of the stock. Peterson v. Strayer, Neb., 237 
N. W. Rep. 667. 49 B. L. J. 31. 


STOPPING PAYMENT 


§ 1204. Time for giving notice. 

An order to stop payment of a check, 
given by the drawer, must be given before 
the check has been paid or certified in order 
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to be effective. Steiner v. Germantown 
Trust Company, Pa., 158 Atl. Rep. 180. 
49 B. L. J. 659. 


§ 1208. Stopping payment of certified check. 
The drawer of a check has no right to 
stop payment after it has been certified. 
Florida Power & Light Co. v. Tomasello, 
Fla., 139 So. Rep. 140. 49 B. L. J. 490. 


TAXATION 


Liability for tax erroneously refunded. 


The executors of an estate are not liable 
for Federal estate taxes, erroneously re- 
funded by the government, where the taxes 
so refunded have been distributed by the 
executors to the legatees under a court 
decree; but the legatees, to whom such 
refunded taxes are distributed, are liable. 
Lindley v. United States, 56 Fed. Rep. (2d) 
1004. 49 B. L. J. 573. 


Action to compel refund of tax. 

Where an action by a national bank to 
recover taxes on shares of stock alleged to 
have been wrongfully exacted is not brought 
within the time provided by the statutes 
of the state where the tax was paid, the 
bank will not be entitled to recover if it ap- 
pears that the taxes were voluntarily paid. 
Security National Bank of Watertown, S. 
D. v. Young, County Treasurer, 55 Fed. 
Rep. (2d) 616. 49 B. L. J. 457. 


§ 1245. State tax on national bank shares. 


The taxation by a state of shares of stock 
of a national bank at a higher rate than 
that exacted upon moneyed capital coming 
into competition with the bank is an un- 
lawful discrimination, although the discrim- 
ination is due to acts of county officers un- 
authorized by the state law. lIowa-Des 
Moines National Bank v. Bennett, U. 8., 52 
Sup. Ct. Rep. 133. 49 B. L. J. 390. 


The act of the tax officials of Iowa in 
classifying national bank shares as “moneyed 
capital” and competing capital of individuals 
as “moneys and credits,” for the purpose of 
taxation under the Iowa statutes, resulting 
in a higher tax on national bank shares 
than on other competing moneyed capital, is 
a discrimination against national banks 
prohibited by the Federal statute, 12 U. 8. 
Code, section 548. Knowles v. First Na- 
tional Bank, Iowa, 58 Fed. Rep. (2d) 232. 
49 B. L. J. 869. 


§ 1251. Inheritance tax. 


Transfers of stock by the owner to a 
trust company under agreements by the 
trust company to hold the stock during the 
joint lifetimes of the owner and his wife 
and to deliver it to the survivor as his or her 
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own absolute property, upon the death of 
one, the owner to receive all dividends dur- 
ing his lifetime and the owner and his wife 
to have power at any time to direct any dis- 
position of the stock by a joint written 
instrument, are subject to the Federal estate 
tax. Union Trust Company v. United 
States, 54 Fed. Rep. (2d) 152. 49 B. L. 
J. 259. 


§ 1253. Income tax. 


The amount which a bank president con- 
tributes to his bank to avoid its being closed 
because of the treasurer’s defalcations is 
not deductible from the president’s income 
as a loss from theft or loss incurred in trade 
for the purpose of computing his income 
tax. In re Park’s Estate; Park v. Com- 
missioner of Internal Revenue, 58 Fed. Rep. 
(2d) 965. 49 B. L. J. 1016. 


Gift tax. 

A statute which declares that a gift of 
more than $5,000, made within two years 
of the donor’s death, shall be conclusively 
presumed to have been made in contempla- 
tion of death, and imposes an inheritance 
tax upon the gift, considering the same as 
a part of the donor’s estate, is unconstitu- 
tional as a deprivation of property without 
due process of law contrary to the provisions 
of the Fifth Amendment of the Federal 
Constitution. Heiner v. Donnan, U. S., 52 
Sup. Ct. Rep. 358. 49 B. L. J. 354. 


TRADE ACCEPTANCES 
§ 1275. Negotiability. 
The negotiability of a trade acceptance is 


not destroyed by the following clause: “The 
obligation of the acceptor arises out of the 


purchase of goods from the drawer.” Johns- 
ton v. Wolf, Cal., 5 Pac. Rep. (2a) 673. 
49 B. L. J. 240. 


TRUSTS 


Irrevocable trusts. 


Where a man enters into a trust agree- 
ment with a trust company which provides 
for the payment of the income to the 
settlor during his lifetime and to persons 
named in his will after his death or, in the 
event of his leaving no will, to his next of 
kin, the trust is irrevocable without the 
consent of the next of kin, who are persons 
beneficially interested under section 23 of 
the New York Personal Property Law. 
Hammond v. Chemung Canal Trust Co., 252 
N. Y. Supp. 259. 49 B. L. J. 1. 


USURY 


§ 1286. What constitutes usury. 

A court in determining whether a trans- 
action is usurious will look beyond the mere 
form of the transaction to its substance. 
Warner Co. v. Foshay Co., 57 Fed. Rep. 
(2d) 656. 49 B. L. J. 745. 


WILLS 


§ 1328. Construction and validity of will. 


A provision in a will directing the payment 
of checks which are outstanding at the death 
of the testator is ineffective to constitute 
valid gifts of the checks. If the checks 
have not been paid prior to the testator’s 
death, they cannot be enforced against the 
estate. In re Gibbons’ Will, 254 N. Y. 
Supp. 566. 49 B. L. J. 308. (Affirming 
249 N. Y. Supp. 753. 48 B. L. J. 573.) 
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Gas Companies, Damages for wrongfully disconnecting gas 
Guaranty, Notice terminating guaranty insufficient 
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BUSINESS LAW SECTION 


Telegraph Companies, Liability for failure to transmit money 
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Registration of name “Avon” denied 
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